IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60605
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
M CHAEL HABI NI AK,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-C-93-413(88-CR-313-1))

(January 26, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

M chael Habiniak appeals the dismssal of his federal
prisoner's 28 U S C. 8§ 2255 notion for collateral relief. W

di sm ss the appeal as frivolous and i npose sancti ons.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Habi ni ak has filed yet another § 2255 notion challenging his
March 29, 1989, conviction for possession and conspiracy to possess
mari huana with intent to distribute while on board a vessel of the
United States. His conviction was affirned on direct appeal, see

United States v. Habiniak, No. 89-2362 (5th Gr. Nov. 22, 1989)

(unpublished), and this court affirnmed the denial of his previous

8§ 2255 notions, see United States v. Habi ni ak, Nos. 92-7154, 92-

7661 (5th Cr. Aug. 30, 1993) (unpublished), and United States V.
Habi ni ak, Nos. 93-2157, 93-2368 (5th Cr. Aug. 30, 1993) (unpub-
l'i shed).

In his current notion, Habiniak chall enges the subject matter
jurisdiction of the district court that convicted him arguing that
because the of fense occurred within the admralty jurisdiction of
the United States, the court did not have jurisdiction. The
governnent filed a notion to dism ss Habiniak's successive notion
for abuse of the wit. The district court issued arule 9(b)! form
to Habiniak, noting that this was a new ground for relief not
raised in his first § 2255 notion. Habi ni ak responded that a
court's jurisdiction could be challenged at any tine. He al so
filed an addendum in which he argued that the district court also
did not have jurisdiction because the crinme occurred in the Corpus
Christi Division, and he was indicted in the Brownsville D vision.

The district court found that Habiniak failed to show cause

! Rul es Governing Proceedings in the United States District Courts under
Section 2255 of Title 28, United States Code, rule 9(b), successive notions.
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for failing to raise these issues in his previous notion; held that
even a subject matter jurisdiction argunent was subject to
di sm ssal under rule 9(b); held that failure to consider these
clains would not result in a fundanental m scarriage of justice
because Habi ni ak had not alleged that he was innocent; and denied
his 8§ 2255 notion. The court al so found that Habiniak's notion was
"intolerably abusive" and awarded the governnent costs as a
sanction. Costs were not ordered, however, as the governnent did

not submt the necessary bill of costs.

1.

Habi niak briefs the nerits of his admralty jurisdiction
argunent only. He does not address the basis of the district
court's dismssal of his notion for abuse of § 2255 procedures
under rule 9(b).

| f an appellant does not identify any error in the district
court's analysis or applicationto the facts of the case, it is the

sane as if he had not appeal ed the judgnent at all. Brinknmann v.

Dallas County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Gr.

1987). Habini ak does not challenge the district court's finding
that he did not show cause or a fundanental m scarriage of justice.

Thus, there is no issue for us to review on appeal.

L1l
W have warned Habiniak against filing further frivolous

appeal s. We stated that if Habiniak filed additional frivol ous



appeal s, he would be sanctioned pursuant to FED. R App. P. 38.
Accordi ngly, we inpose a sanction of $100. Further infractions can
result in additional sanctions, including our prohibiting Habiniak
fromfiling any future appeal s what soever.

The appeal is DISM SSED as frivolous. See 5THCQR R 42.2.



