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PER CURI AM !

Gary L. Curry appeals fromthe dism ssal, for | ack of personal

jurisdiction, of his breach of contract clains. W AFFIRM
| .

In 1992, Curry, a resident of Texas, entered i nto di scussions,
by telephone, with Robert D. WIlians, a resident of Kansas,
concerning the purchase of WIlIlianms' autonobile dealership in
M ssouri. These negotiations, which included nunerous tel ephone

and mai | communi cations, continued through Decenber 6, 1993, when

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Curry alleges he entered into a contract, by mail, wth WIIlians
for the sale of the deal ership. On Decenber 19, 1993, however,
Curry was notified that WIlians had sold the dealership to
anot her.

Curry filed an action in Texas state court against WIlIlians.?
WIlliams renoved the action to federal court, and noved for
di sm ssal for |ack of personal jurisdiction. A hearing was held on
the notion; and, despite a contrary recomendation from the
magi strate judge, the district judge found personal jurisdiction
| acki ng.

1.

W review de novo a dismssal for Jlack of persona
jurisdiction. Curry bears the burden of proving a prinma faci e case
for personal jurisdiction, but all "genuine, material conflicts
between the facts as established by [Curry's and WIllians']
appropriate affidavits ... nust be resolved in [Curry's] favor".
Jones v. Petty-Ray Geophysical Geosource, Inc., 954 F. 2d 1061, 1067
(5th Gr.), cert denied, 113 S. . 193 (1992).

A personal jurisdiction analysis involves two questions: (1)
is WIllians anenable to service of process under Texas' |ong arm
statute; and (2) is the exercise of jurisdiction over WIIlians
consistent wth the Due Process C ause of the Fourteenth Arendnent ?
| d. Because Texas' long armstatute has been interpreted to extend

to the limts of due process, id. (citing Schl obohm v. Schapiro,

2 Curry cl ai med, anong ot her things, breach of contract, fraud,
m srepresentation, and various violations of the Texas Deceptive
Trade Practices and Consumer Protection Act.
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784 S.W2d 355, 357 (Tex. 1990)), our analysis focuses solely on
the constitutional question. Id.

Curry asserts specific personal jurisdiction over WIIians;
such jurisdiction requires that the defendant "purposefully direct™
his activities to a resident of the forumstate, and the cause of
action nmust "arise out of or relate to" those activities. Burger
King Corp. v. Rudzewicz, 471 U S. 462, 475 (1985); Helicopteros
Naci onal es de Colonbia v. Hall, 466 U S. 408, 414 (1984).3 A
defendant's random fortuitous, or attenuated contacts with the
forum state are insufficient. Burger King, 471 U S at 475.
Mor eover, the contacts nust establish the defendant's "purposeful
avai l ment"” of the benefits and protections of the | aws of the forum
state. 1d. Only fromthis type of connection with the forumstate
can a defendant "reasonably anticipate being haled into court
there." World-w de Vol kswagon Corp. v. Wodson, 444 U. S. 286, 297
(1980) .

Curry's evidence that WIllianms "purposefully directed" his
activities to himin Texas consi sts of nunerous tel ephone and nai l
communi cations with WIIlians concerning the purchase of the
deal ership, including WIllians' sending several drafts of the sales
contract to Curry in Texas. Curry also states that he | earned of

the offer to sell the dealership through a notice placed by

3 Personal jurisdiction can be ‘"specific" or "general".
Hel i copteros, 466 U. S. at 414 nn.8-9. Ceneral jurisdiction is
based on extensive, "continuous and systematic" contacts with the
forumstate such that the defendant may be subject to jurisdiction
for causes of action unrelated to those contacts. 1d. at 415-16.



Wllianms in a national publication. Significantly, however, Curry
initiated the negotiations with WIllianms, and although Curry nade
two trips to Kansas City, WIlians never visited Curry in Texas.

Curry cites Burger King, wherein the Suprenme Court upheld
specific personal jurisdiction based on contractual dealings
between the parties. 471 U S. at 482. The facts of the present
case are quite distinguishable fromthose in Burger King. There,
Burger King, a Florida corporation based in Mam, entered into a
franchise contract allowng Rudzewicz to operate a Burger King
restaurant in Mchigan. 1d. at 479-80. Not only did this contract
create a twenty-year relationship between Rudzewicz and the
Fl ori da-based entity, it also required certain performance in
Florida, and specifically noted that Florida | aw woul d govern any
di spute between the parties. ld. at 480-81. The Court was
persuaded that the totality of the circunstances established a
sound basis for personal jurisdiction over Rudzewicz in Florida.
ld. at 482.

In Holt Gl & Gas Corp. v. Harvey, 801 F.2d 773 (5th Cir.
1986), cert denied, 481 U S. 1015 (1987), our court, applying
Burger King, denied the application of specific jurisdiction on
facts very simlar to the present case:

(1) Harvey [defendant] entered into a contract with
Holt [plaintiff], a Texas corporation; (2) Harvey
sent a final revised joint operating agreenent from
Ckl ahoma to Texas; (3) Harvey sent three checks
from Cklahoma to Texas in partial performance of
its contractual obligations; and (4) Harvey engaged
in extensive tel ephonic and witten comruni cations

with Holt.
ld. at 778.



In Holt, our court was persuaded by the fact that the
"material performance"” of the contract occurred in Cklahoma. |d.
By conparison, the present case involves a contract for a single
transaction -- the sale of a dealership in Mssouri -- and
provided for the closing of that transaction in Mssouri. In sum
and in contrast to Burger King, neither Holt nor the present case
i nvol ved "a contract which had a substantial connection with [the
forum State". Burger King, 471 U S at 479. In such a
circunstance, we believe, as did the Holt court, that WIIians'
contacts with Texas "rested on nothing but "the nmere fortuity that
[Curry] happens to be a resident of [Texas].'" 801 F.2d at 778
(citing Patterson v. Dietze, Inc., 764 F.2d 1145, 1147 (5th Gr.
1985)). Consequently, Curry did not establish the requisite
contacts by Wllians with the state of Texas.*

L1l

For the foregoing reasons, the judgnent is

AFFI RVED.
4 Noti ng that he presented several tort-based clains, see note
2 supra, Curry relies on Brown v. Flowers Indus., Inc., 688 F.2d

328 (1982), for his contention that a single tortious act directed
to Texas establishes jurisdiction. Brown is distinguishable. That
case involved a single, unsolicited defamatory tel ephone call into
the forumstate. The Brown court was particul arly persuaded by the
fact that the plaintiff there neither initiated nor solicited the

defendant's contact with the forumstate. Id. at 334. As noted,
the business transaction in the present case was initiated and
mai ntai ned by Curry. Thus, wunlike in Brown, WIllianms did not

deli berately reach out to create contacts wth Texas. Hi s actions
were not a "purposeful availnment" of the |aws of Texas. Bur ger
King, 471 U S. at 475.



