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PER CURI AM !

Juan Pinalez appeals his sentence for conspiracy and
possession wth intent to distribute marijuana, contendi ng that the
district court commtted plain error by its ex post facto
application of 8 2D1.1(b)(2) of the Sentencing Quidelines. W
VACATE the sentence and REMAND for resentencing.

| .

Pi nal ez was convicted by a jury for conspiracy to possess with

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



intent to distribute in excess of 100 kilograns of marijuana, in
violation of 21 U S.C. 8§ 846, and for possession with intent to
distribute 725 pounds of marijuana, in violation of 21 U S C 8§
841(a)(1). Although the offenses were commtted i n Novenber 1988,
the Presentence I nvestigation Report (PSR) applied the 1993 edition
of the Quidelines, which were in effect at the tinme of Pinalez's
sentencing in August 1994, stating that a "review of the 1988
guidelines in effect [in Novenber 1988 when the offenses were
commtted] reveals that there is no difference in the offense
| evel". The PSR recomended that Pinal ez’ base offense | evel of 26
be increased by two levels, pursuant to U S.S.G § 2D1.1(b)(2).
The 1993 version of that guideline provides for a two-I|evel
increase in the offense |evel

[I]f the defendant unlawfully inported or exported

a controll ed substance under circunstances in which

(A) an aircraft other than a regularly schedul ed

comercial air carrier was used to i nmport or export

the controlled substance, or (B) the defendant

acted as a pilot, copilot, captain, navigator,

flight officer, or any other operation officer

aboard any craft or vessel carrying a controlled

substance . ...
US S G 8§ 2D1.1(b)(2) (1993). The PSR reconmended the increase
because the offenses involved the use of an aircraft to inport
mar i j uana, and because Pinal ez had served as a copilot.

In his witten objections to the PSR, Pinalez stated that the

adj ust nent was inapplicable because he did not act as copil ot of
the aircraft. At the sentencing hearing, he re-urged that

obj ection, and al so asserted that the adjustnent was inapplicable

because he was not <convicted for inportation of controlled



subst ances.

The district court found that 8§ 2Dl1.1(b)(2) was applicable
because Pinalez had inported the marijuana into the United States
inaprivate aircraft and because he served as a copilot. However,
in response to the Governnent's notion for a dowward departure,
the district court decreased Pinalez's base offense |evel by two
| evel s, and sentenced himto, inter alia, concurrent 75-nonth terns
of i nprisonnent.

1.

Pi nal ez contends that, because 8§ 2D1.1(b)(2) did not take
effect until after the offenses were conmtted, its application
viol ates the ex post facto clause, U S. Const. art. | 8 9, cl. 3.2
This i ssue was raised for the first time in the Government's brief,
to which Pinalez responded in his reply brief. See Stephens v.
C.1.T. Goup/Equi pnent Financing, Inc., 955 F.2d 1023, 1026 (5th
Cr. 1992) (citation omtted) ("an appellant cannot raise new
issues in a reply brief; he can only respond to argunents raised
for the first timein the appellee's brief"). Accordingly, Pinalez
must denonstrate plain error. See Fed. R Cim P. 52(b); United
States v. Calverley, 37 F.3d 160, 162-64 (5th Gr. 1994) (en banc)
(if appellant shows clear or obvious error that affects his

substantial rights, appellate court has discretion to correct

2 Pinal ez asserts erroneously that the 1989 version of the
Guidelines is applicable. That version did not becone effective
until Novenber 1, 1989, alnost a year after the offenses were
comm tted.



errors that seriously affect the fairness, integrity, or public
reputation of judicial proceedings), cert. denied, = US |
115 S. C. 1266 (1995).

As the Governnent concedes, § 2D1.1(b)(2) was not in effect
when Pinalez conmmtted the offenses in Novenber 1988. 3
Accordingly, the district court's ex post facto application of the
guideline, which resulted in an increase in Pinalez's sentencing
range, was error; and the error was obvious. See United States v.
Suarez, 911 F.2d 1016, 1021 (5th Gr. 1990) (an increase in
sentence based on an anendnent to the guidelines effective after
the offense was commtted "would obviously violate the ex post
facto cl ause").

The CGovernnment asserts that Pinal ez has not denonstrated that
t he erroneous application of 8§ 2D1.1(b)(2) increased his sentence.
W di sagree. Based on the anobunt of marijuana involved in the
of fenses, Pinalez's base offense level was 26. U S . S.G § 2D1.1
Drug Quantity Table (1988). The two-|evel adjustnment under 8§
2D1.1(b)(2) resulted in an offense | evel of 28, which was reduced
to level 26 as a result of the district court's granting the
Governnent's notion for a dowmward departure. The gui deline range
for Pinalez at level 26, with a crimnal history category of Il

was 70-87 nmonths. U S.S.G Sentencing Table (1988). Pinal ez was

3 Section 2D1.1(b)(2) was added to the Cuidelines effective
Novenber 1, 1989, and expressly applied only to persons convicted
for inportation of controll ed substances, in violation of 21 U. S. C
8 960(a). US S G App. C (anend. 134) (1989). It was anended
effective Novenber 1, 1992, to delete the requirenent that the
def endant be convicted under 21 U S.C. § 960(a). U S.S.G App. C
(anmend. 446) (1992).



sentenced at the |lower end of that range, to concurrent 75-nonth
terns. If the § 2D1.1(b)(2) adjustnent had not been avail abl e,
Pinalez's offense level would have been 26, and the district
court's two-level downward departure would have resulted in an
offense level of 24, with a sentencing range of 57-71 nonths.
U S S.G Sentencing Table (1988).

The Governnent nmintains, however, that even wthout the
application of § 2D1.1(b)(2), Pinalez could have received the sane
sentence, because a two-|level upward departure would have been
perm ssible under the 1988 Quidelines on the grounds that the
Sentencing Commssion failed to consider, or inadequately
considered, Pinalez's participation in a clandestine air snuggling
and drug inportation operation. See 18 U S.C A 8§ 3553(b) (Supp.
1995) (district court nmay depart upward from Gui del i nes sent enci ng
range if it "finds that there exists an aggravating or mtigating
circunstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Comm ssion in fornulating the
guidelines that should result in a sentence different from that
descri bed").

Because it erroneously applied 8§ 2D1.1(b)(2), the district
court had no occasion to consider whether to exercise its
discretion to depart upward. And, because we do not know whet her
the court would have chosen to depart fromthe Quidelines and, if
so, the extent of any departure, there is no basis for us to
conclude that the sane sentence would have been inposed in the

absence of the erroneous application of 8§ 2D1.1(b)(2). Cf.



Wllianms v. United States, 503 U S 193, 112 S. C. 1112, 1121
(1992) (error preserved for review, remand for resentencing is
appropriate unless reviewing court concludes that error was
"harm ess, i.e., that the error did not affect the district court's
sel ection of the sentence inposed"). We therefore exercise our
discretion to vacate Pinalez's sentence and remand for
resent encing. *
L1l
For the foregoing reasons, the sentence is VACATED, and the
case is REMANDED for resentencing.
VACATED and REMANDED

4 Qur decision to remand for resentenci ng nmakes it unnecessary
for us to address Pinalez's contentions that (1) the district court
erred by failing to specify the basis for applying 8§ 2D1. 1(b)(2),
i.e., whether it found that he used an aircraft to inport marijuana
or found that he served as copilot; and (2) § 2D1.1(b)(2) applies
only to defendants who are convicted for inporting controlled
subst ances.



