UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60589
Summary Cal endar

MARI A ELENA CHOATE, Individually
and as Community Survivor of the
Est ate of Robert Lee Choat e,
Deceased,

Pl ai ntiff-Appellant,
ver sus

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CAL 92 4

( July 7, 1995 )

Bef ore GARWOOD, HI G3@ NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:
Plaintiff-appellant Mary Elena Choate (Choate) appeals the

district court's denial of her notion to remand. We affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

This suit arises out of a single-vehicle accident that
occurred at approximately 8:20 a.m on June 6, 1986, on U S.
H ghway 83 in Zapata County, Texas. The accident occurred when a
pi ckup truck collided with a bridge railing, went over the railing,
and fell to the ground below. Three individuals were in the truck
at the tine of the accident: Robert L. Choate (the decedent),
Choate's husband, died as a result of injuries sustained in the
accident, but Benjamn C. Robertson (Robertson) and Richard L.
War ner (Warner) survived.

The pickup truck involved in the accident was owned by David
Luna (Luna). On the day of the accident, Robertson had borrowed
the truck fromLuna to drive hinself, the decedent, and Warner from
an oil drilling site, where they worked an all-night shift, to
their hones. The three nmen |lived approximately one hundred m | es
fromthe oil drilling site and commut ed sone two-and-one-hal f hours
to and fromwork daily. Wen the three nen |left the work site on
the norning of the accident, Robertson was driving, and the
decedent and Warner were passengers in the cab of the truck.
War ner subsequently noved to the bed of the truck. At sone point
that norning, the three nen stopped briefly in Laredo. It is
undi sputed that Warner was asleep in the bed of the truck at the
time of accident. The parties, however, disagree as to whether
Robertson or the decedent was driving the truck when it went off
the bridge.

At the tinme of the accident, the decedent had an underi nsured



nmotori st policy issued by State Farm Mutual Autonobile Insurance
Conmpany (State Farm that provided coverage of $25, 000 per person.
Choate filed a clai mfor underinsured notori st benefits, contending
that her husband was a passenger in the truck at the tine of the
acci dent. State Farm denied her claim On Novenber 14, 1991

Choate filed suit against State Farmin the 49th Judicial D strict
Court of Zapata County, Texas, alleging that State Farm had
breached its i nsurance contract by not payi ng underinsured notori st
benefits. |In accordance with Tex. R CGv. P. 47(b), the petition
did not state the ampbunt of damages sought.! In her petition,
Choate stated that she was seeki ng underinsured notorist benefits
but did not state the policy nunber or the anmount of the policy;
i nstead, she nerely alleged that State Farm had i ssued the policy.
In addition to underinsured notorist benefits, the petition sought
both pre- and postjudgnent interest and statutory attorneys' fees
under Tex. Cv. Prac. & Rem Code Ann. § 38.001.

On January 8, 1992, State Farm renoved the case to federa
court on the basis of diversity of citizenship, 28 U S.C. § 1332,
asserting in its renoval petition, inter alia, that the anmount in
controversy exceeded $50, 000, exclusive of interest and costs. On
Novenber 30, 1992, 10 nonths after State Farmrenoved the case to
federal court, Choate filed a notion to anend her conpl aint to seek

$25, 000 in danmages (the policy limt on the underinsured notori st

. The rule provides: "An original pleading . . . shall
contain . . in all clainms for unliquidated damages only the
statement that the damages sought exceed the m ni num
jurisdictional imts of the court. Tex. R Cv. P. 47(Db).
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policy), to request attorneys' fees of no nore than $24,000, and to
elimnate her request for prejudgnent interest.? Based on her
proposed anended conplaint, Choate filed a notion to remand the

suit to state court on the ground that diversity jurisdiction "no
| onger" existed. On Decenber 21, 1992, the district court denied
the notion to remand and deferred ruling on Choate's notion to
anend her conplaint. On Decenber 29, 1992, Choate filed an
unopposed notion to wi thdraw her anmended conplaint, stating that
her anended pl eadi ngs had been filed "in an attenpt to have this
case remanded to state court." A magistrate judge granted this
notion on January 14, 1993.

In the joint pretrial order, the parties stipulated that the
policy limt on the underinsured notorist policy was $25, 000 and
t hat Choate would be entitled to underinsured notorist benefits in
t hat anount if her husband was not driving the truck at the tine of
accident. State Farm contended that the decedent was driving the
truck at the tinme of the accident. At a March 29, 1994, pretria
conference, the district court expressed concern about the
jurisdictional anpbunt in the case and invited both parties to file
witten briefs on the issue. State Farmfiled a letter brief, and
Choate did not respond. On July 12, 1994, the district court
concluded that diversity jurisdiction existed and reaffirned its

earlier order denying the notion to renmand.

2 In her notion to anend her conplaint, Choate stated,

"[a]fter Plaintiff submtted discovery in the form of
interrogatories to the Defendant, the Defendant discl osed that
the policy limts under the underinsured notorist policy in issue
is [sic] only $25,000.00 dollars."
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On July 20, 1994, the district court held a bench trial on the
merits. It determned that the decedent was driving the truck at
the tine of the accident and therefore that State Farm did not
breach the insurance contract by denying Choate's claim for
underinsured notorist benefits. On July 27, 1994, the district
court entered a take nothing judgnent against Choate. Choate now
appeal s, arguing only that the district court should have granted
her notion to remand.

Di scussi on

The denial of a notion to remand an action renoved fromstate
court to federal court is a question of federal subject matter
jurisdiction and is subject to de novo review Carpenter v.
Wchita Falls Indep. Sch. Dist., 44 F.3d 362, 365 (5th Gr. 1995).
The renoving party bears the burden of establishing the basis for
federal jurisdiction. Asoci aci on Nacional de Pescadores v. Dow
Quimca, 988 F.2d 559, 563 (5th Cr. 1993), cert. denied, 114 S. Ct
685 (1994). The basis for jurisdiction in this case is diversity
jurisdiction, and the sol e i ssue on appeal is whether the anount in
controversy exceeded $50, 000, as required under 28 U S.C. § 1332.

It is well established that attorneys' fees may be included in
determ ning the anount in controversy for diversity jurisdiction
Foret v. Southern FarmBureau Life Ins. Co., 918 F. 2d 534, 537 (5th
Cr. 1990); see also 14A Charles Alan Wight, et al., Federa
Practice & Procedure 8§ 3712 (2d ed. 1985) ("The law is now quite
settled that attorney's fees are a part of the matter in

controversy when they are provided for by contract or by state



statute.") (footnotes omtted). Under Texas law, a plaintiff may
recover attorneys' fees under section 38.001 in a claim for
uni nsur ed/ underi nsured notori st benefits. Novosad v. Md-Century
Ins. Co., 881 S.W2d 546, 552 (Tex. App.--San Antonio 1994, no
wit); State FarmMit. Auto. Ins. Co. v. Uark, 694 S.W2d 572, 574
(Tex. App.--Corpus Christi 1985, no wit). Al t hough sone Texas
courts have deni ed recovery of att or neys' f ees on
uni nsured/underinsured notorist clains wunder the particular
ci rcunstances of the cases before them? these decisions do not
hol d that recovery of attorneys' fees in an uninsured/ underinsured
motorist claim is not generally available under Texas |aw
Novosad, 881 S.W2d at 552 (distinguishing Sikes and hol di ng that
"[a]ttorney's fees are recoverable in an action on a witten
contract, including uninsured/underinsured notorists contracts")
(citations omtted).

Att orneys' fees awards under section 38.001 include
prospective appell ate attorneys' fees. Cap Rock Elec. Coop., Inc.
v. Texas Uilities Elec. Co., 874 S.W2d 92, 102 (Tex. App.--E
Paso 1994, no wit); GQunter v. Bailey, 808 S.W2d 163, 165 (Tex.
App. --El Paso 1991, no wit). In addition, Texas courts have held

t hat reasonabl e attorneys' fees under section 38.001 can exceed t he

3 See Sprague v. State Farm Mut. Auto. Ins. Co., 880 S . W2ad
415, 417 (Tex. App.--Houston [14th Dist.] 1993, wit denied)
(affirmng a trial court's denial of attorneys' fees in an

uni nsured notorist claimon the ground that "one of statutory
prerequi sites had not been net"); Sikes v. Zul oaga, 830 S. W2d
752, 754 (Tex. App.--Austin 1992, no wit) ("Because there was no
presentnent of an unpaid claim nor any failure to tender a just
anount owed, the statutory requirenents for awardi ng attorney's
fees were not net.").



anount recovered. See, e.g., Flint & Assoc. v. Intercontinental
Pipe & Steel, 739 S.W2d 622, 626 (Tex. App.--Dallas 1987, wit
denied). Accordingly, it would not be farfetched or fanciful for
Choate's attorneys' fees in her underinsured notorist benefits
claimto exceed $25, 000, bringing the anmount in controversy at the
time the suit was filed in state court above the $50, 000 t hreshol d.
Thus, State Farmproperly renoved the action to federal court. See
DeAgui l ar v. Boeing, 11 F.3d 55, 57 (5th Gr. 1993) (holding that,
al though conplaint did not specify anmount of damages, it was
facially apparent that the damages sought by the plaintiff could
exceed $50, 000) .

Choate argues that, by virtue of her proposed anended
pl eadi ngs, the maxi mumanmount recoverabl e woul d be $49, 000 and t hat
the district court therefore should have granted her notion to
remand the case to state court. In St. Paul Mercury Indemity Co.
v. Red Cab Co., 58 S. (. 586 (1938), the Suprene Court held that a
case may be renoved to federal court unless it "appear[s] to a
|l egal certainty that the claim is really for less than the
jurisdictional amount."” 1d. at 589. In St. Paul Mercury I ndemity
Co. , the plaintiff originally alleged danages above the
jurisdictional anbunt inits state-court petition but subsequently
anended its federal -court conplaint to state | ess than the required
anount. The Court held that the subsequent anendnent did not strip
the federal court of jurisdiction as long as the original claimfor
damages was nmade in good faith. Id. at 592 ("And though

the plaintiff after renoval, by stipulation, by affidavit, or by



anendnent of his pleadings, reduces the claimbelowthe requisite
anount, this does not deprive the district court of jurisdiction.")
(footnote omtted). See 14A Charles Alan Wight, et al., Federal
Practice and Procedure 8§ 3725 ("But once a case has been properly
renoved, subsequent events that reduce the anount recoverabl e, such
as plaintiff's anmendnent of the conplaint, wll not defeat
jurisdiction.") (footnote omtted). Because State Farm properly
removed Choate's suit to federal court, Choate cannot defeat
renmoval by attenpting to anmend her pleadings to reduce the anount
in controversy below the required sum

W find additional support for our holding in Choate's
pl eadi ngs before the district court. In her notion to remand,
Choate stated that, in light of her proposed anended pl eadi ngs,
“"the jurisdictional basis under which this case was renoved to this
Court no longer exists." (Enphasis added). In her notion to
W t hdraw her anmended conpl aint, Choate stated that she had fil ed
t he anmended conplaint "in an attenpt to have this case remanded to
state court." Choate never disputed that the anount in controversy
initially exceeded $50,000, as asserted in the renoval petition;
nmor eover, she conceded that she reduced her claimfor damages in

order to secure a remand to state court.* Choate is precluded from

4 In Dow Quimca, we held that renoval was inproper where (1)
the conplaint did not specify an anount of damages and it was not
otherwi se facially apparent that the damages sought were likely
to exceed $50,000, (2) the defendants offered only a conclusory
statenment in their notice of renoval that was not based on direct
know edge of the plaintiffs' clains, and (3) the plaintiffs
“"tinely contested renoval with a sworn, unrebutted affidavit
indicating that the requisite anobunt in controversy was not
present." Dow Quimca, 988 F.2d at 566. |In Dow Quimca, the
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enpl oying these tactics to defeat a properly renoved case. See
DeAguil ar, 11 F. 3d at 58 (characterizing the plaintiffs' conduct as
"artful post-renoval pleading”" and stating that "[d]iversity
jurisdiction . . . derives fromArticle Ill of the Constitution,
is defined by Congress, and is not subject to delimtation by such
i magi nati ve, post-hoc tactics of litigants").

Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RVED.

plaintiffs filed affidavits attesting that no individual

plaintiff suffered danmages in excess of $50,000. By contrast, in
the instant case, Choate has never attenpted to dispute that the
$50, 000 requirenent was not satisfied at the tinme of renoval.

| nst ead, she argues that, because she reduced the anount of
damages sought, she is entitled to a remand. Because Choate has
never tried to rebut that diversity jurisdiction originally

exi sted, Dow Quimca is distinguishable.
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