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UNI TED STATES OF AMERI CA
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MARCELLOUS LAND aka "Cel | ous, "
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Appeal fromthe United States District Court for the
Northern District of M ssissipp
(4:93 CR 134 9)

S))))))))))))))))))))))))Q
Septenber 12, 199
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’
PER CURI AM
Def endant - appel | ant Marcel | ous Land (Land) was convicted, on
his plea of guilty, of one count of conspiracy to possess wth
intent to distribute and to distribute cocaine base (crack

cocaine), and was sentenced for that offense to 360 nonths’

i mprisonnment, a $5,000 fine, and 5 years’ supervi sed rel ease. Land

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



brings this appeal, challenging only his sentence, which he clains
was i nproper because the district court failed to properly resolve
all disputed factual i ssues respecting the drug quantity
attributable to himfor sentencing purposes, and the ratio used in
determ ning drug trafficking sentences for cocai ne base as opposed
to other forns of cocaine is unconstitutional. W affirm

Land filed objections to the PSR, nost of which pertained to
the quantity of crack cocaine attributable to him for sentencing
pur poses. The PSR provided that in August 1992 Mrvis Tabor
contacted the “Rolling Twenties Blood Gang” in Los Angeles,
California, about setting up a crack cocaine distribution
organi zation in Geenwod, M ssissippi. According to the PSR,
Land’ s i nvol venent in the conspiracy to distribute crack cocaine in
G eenwood spanned from Septenber 1992 through January 1993. At
sentencing, the district court overruled all of Land’ s objections
to the PSR pertaining to drug quantity, determ ning that the
rel evant quantity of crack cocai ne for sentencing purposes was 6. 29
kilograns, resulting in a total offense level of 40, crimna
hi story category VI, and an inprisonnent range of 360 nonths to
life inprisonnent.

Land argues that the district court failed properly to resol ve
factual disputes at sentencing, resulting in the erroneous
attribution to him for sentencing purposes of 6.29 kilograns of
crack cocaine. He concedes that an estimate of drug quantity for
sentencing purposes is not necessarily inproper; he suggests,
however, that the 6.29 kilogram quantity resulted from nere

“guesswork.”



Land notes that he testified at the trial of his codefendants,
Canada and Janerson, and argues that as a result of his choosing to
testify, he was “unabl e to cross-exam ne and confront w t nesses who
testified to ~circunstances which were presented at Land s
sentencing to his detrinent.” The district judge who sentenced
Land presided over the joint trial of Canada and Janerson. Land
argues that, at sentencing, the court was unclear whether it was
relying upon sworn testinony or unsworn assertions and that “due
process requires that uncertainties be resolved” in his favor. He
al so argues that the PSR supports his contention that the crack
cocai ne sold for $3,500 per ounce rather than $1, 000 per ounce.

The probation officer and the district court relied upon
testinony at the trial of Canada and Janerson in neking drug-
guantity determnations.! Land does not dispute the substance of
that trial testinony as presented in the PSR or as represented by
the district court at sentencing. Rat her, he suggests that the
district court’s reliance upon that testinony at sentencing was
i nproper and argues that the court failed clearly to identify when
it was relying upon trial testinony and when it was relying upon
unsworn assertions at sentencing.

A def endant’ s base of fense | evel for drug-trafficking offenses
may be based on both “drugs with which the defendant was directly
i nvol ved, and drugs that can be attributed to the defendant in a

conspiracy as part of his ‘relevant conduct’ under 8

This Court affirnmed the sentences of Canada and Janmerson in an
unpubl i shed opinion. United States v. Canada, No. 94-60556 (5th
Cr. March 27, 1995) (unpublished).

3



1B1.3(a)(1)(B).” United States v. Carreon, 11 F. 3d 1225, 1230 (5th
Cr. 1994); see 8 2Dl1.1(a)(3). “Relevant conduct” includes “*al
reasonably foreseeabl e acts and om ssions of others in furtherance

of the jointly undertaken crimnal activity. Carreon, 11 F. 3d at
1230 (quoting 8 1B1.3(a)(1)(B)).

This Court reviews the relevant-quantity determ nati on under
the clearly erroneous standard. United States v. Mergerson, 4 F. 3d
337, 345 (5th Cir. 1993), cert. denied, 114 S.C. 1310 (1994).
Factual findings concerning a defendant’s relevant conduct for
sentencing purposes are not clearly erroneous if they are
“plausible in light of the record read as a whole.” United States
v. Puig-Infante, 19 F.3d 929, 942 (5th Cr.), cert. denied, 115
S.Ct. 180 (1994). The court nmay consider any evidence which has
“sufficient indicia of reliability,” including estinmtes of drug
gquantities. United States v. Sherrod, 964 F.2d 1501, 1508 (5th
Cr. 1992), cert. denied, 113 S.Ct. 832, cert. dism ssed, 113 S. Ct
834, cert. denied, 113 S.Ct. 1367, and cert. denied, 113 S. Q. 1422
(1993). A PSR generally bears sufficient indicia of reliability to
be considered as evidence by the district court in resolving
di sputed facts. United States v. Montoya-Ortiz, 7 F.3d 1171, 1180
(5th Gir. 1993).

Rule 32(c)(1) requires that the sentencing court rule on any
“unresol ved objections to the presentence report.” Fed. R Cim
P. 32(c)(1); see United States v. Hurtado, 846 F.2d 995, 998 (5th
Cr.), cert. denied, 488 U S. 863 (1988). A district court my
adopt facts contained in the PSR wthout further inquiry if the

facts have an adequate evidentiary basis and t he def endant does not
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present rebuttal evidence. Puig-Infante, 19 F.3d at 943. Al though
Land objected to the information in the PSR regarding drug
quantity, he did not offer affidavits or other sworn testinony to
rebut the evidence contained in the PSR Land provided only his
own unsworn assertions at the sentencing hearing.

Land argues that the district court failed to resolve a
factual dispute concerning the anount of crack cocai ne delivered to
the G eenwood organization per week. Prior to sentencing, Land
objected to the factual assertion in the PSR that the organization
was receiving at | east nine ounces of crack cocai ne per week from
Septenber 1992 through January 15, 1993. In response to Land’s
obj ection, the probation officer stated that Christopher CGoff, a

codefendant of Land s, testified at the Canada-Janerson trial that

“he woul d receive at least nine . . . ounces of crack cocai ne each
week and sonetinmes . . . three . . . packages a week with each
package containing at least nine . . . ounces of crack cocaine.”

At sentencing, the court overruled Land’ s objection, stating that
t he anbunt was supported by the trial testinony.

Land suggests that the district court failed to resolve a
factual dispute concerning whether several codefendants travel ed
from G eenwood to Los Angeles to explain to Land and others the
reason for mssing funds. Prior to sentencing, Land objected to
the followi ng factual assertion in the PSR “In Septenber 1992,
Chri stopher Goff’s organization had approximtely $6500 stolen
which resulted in Goff’s and Tedrick Randall’s trip to Los Angel es

in order to explain to Steve Goins, Marcellous Land, and an

i ndi vidual by the nanme of ‘Geek’ . . . what happened to the noney.”



At sentencing, the district court overruled Land s objection,
noting that the probation officer had conducted a reasonable
i nvestigation of the matter and that the information was derived
fromthe testinony at the trial of Tedrick Randall, a codefendant.
Land suggests on appeal that the district court failed to
resol ve a factual dispute concerning the termof his involvenent in
the conspiracy. In his witten objections to the PSR, Land
objected to the factual assertion in the PSR that he was invol ved
inthe organi zation’ s distributionin Geenwood from Sept enber 1992
t hrough January 1993. At sentencing, he reurged the objection.?
The PSR provided that according to testinony at the nenti oned
trial, Land was involved in the conspiracy in Septenber 1992
having been present when certain nenbers of the organization
explained to other nenbers the loss of $6500. According to
testinony at that trial, Land did not personally send crack cocai ne
to Geenwod in October 1992, but in early OCctober 1992
coconspirators in Geenwod wired $8650 to Land s nother. Land
traveled to Geenwod to take over the G eenwood operation in
Novenber 1992, and he served as a supervisor for the organization
until its demse in January 1993. Land conceded that he had
traveled to G eenwood in Novenber 1992. At sentencing, in
overruling Land’ s objection, the district court noted that the
probation officer’s informati on was based on an interview with a

DEA agent and testinony at the trial.

At sentencing, Land may have conceded his involvenent in the
conspiracy as of Septenber. He did state also, however, that he
“believes it was Decenber.”



Land suggests that the district court failed to resolve
factual disputes regarding the calculation of the amount of crack
cocai ne involved in the conspiracy. Prior to sentencing, Land
objected to the drug quantity calculations in the PSR and to the
resul ting guidelines calculations.

The PSR provided that between August 1992 and January 1993,
menbers of the organization selling crack in Geenwood transferred
$207,003 to various coconspirators in Los Angeles. The probation
office used this nonetary anount to determned the total drug
quantity 1involved in the offense. Because nenbers of the
organi zation were selling the crack for $1,000 an ounce in
G eenwood, the probation office divided the dollar value of the
nmoney orders received by nenbers in Los Angel es each nonth by 1, 000
to determ ne the nunber of ounces of crack cocai ne sold per nonth.
The PSR provi ded that because Land was involved in the conspiracy
from Septenber 1992 through January 1993, the anount of crack
cocaine attributable to him for sentencing purposes was 6.29
ki |l ograns.

Land argues that the facts of United States v. Shacklett, 921
F.2d 580, 584 (5th Gr. 1991), are analogous to those of the
instant case. In Shacklett, this Court held that an investigatory
report did not bear sufficient indicia of reliability because the
PSR di d not disclose sufficient information regarding the report.
This Court rejected the governnent’s argunent that the district
court had ruled on the credibility of the informant because the
uni dentified DEA agent involved in the case and the informant had

never appeared before the district court.
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Shacklett is distinguishable fromthe instant case. 1In the
i nstant case, the district judge presided over the trial of sonme of
Land’s codefendants and relied extensively upon sworn trial
testinony in making his drug-quantity determ nations. Further, in
the instant case, the PSR referenced trial testinony extensively,
and there is no indication that other information relied upon by
the probation officer in preparing the PSR was unreliable.

The district court’s relevant-quantity determ nati on was not
clearly erroneous.

Land’s final contention is that the “100 to 1 severity of
puni shment between cocaine and crack cocaine discrimnates
di sproportionately against blacks.” Land concedes that this Court
has previously rejected his argunent, but he requests that this
Court reconsider its ruling on the issue, applying a strict
scrutiny standard of review

This Court has previously rejected argunents that the
di sparate sentencing provisions for crack cocaine and cocaine
powder violate due process or equal protection. United States v.
Thomas, 932 F.2d 1085, 1090 (5th Cr. 1991), cert. denied, 502 U S
1038 (1992); United States v. Galloway, 951 F.2d 64, 66 (5th Gr
1992); United States v. Watson, 953 F. 2d 895, 898 (5th Gr.), cert.
denied, 504 U. S. 928 (1992); United States v. Cherry, 50 F.3d 338,
342-44 (5th Gr. 1994). W overrule Land s said point of error.

Accordi ngly, Land’s conviction and sentence are

AFFI RVED.



