IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60548
Summary Cal endar

JAMES BERNARD LAWSON
Pl ai ntiff-Appellant,

CYNTHI A SPEETJENS, JAMES DAVI S,
| nvestigator, JUDY J. LOAERY and
THOVAS FORTNER

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3:94-CV-89-LN)

(Decenber 6, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.

PER CURI AM *

Appel l ant Janmes Bernard Lawson appeals from the district
court's dismssal of his in forma pauperis 8 1983 conplaint on
"frivol ous" grounds. W affirmas to two def endants based upon the

doctrine of absolute imunity, and we affirmas to the renaining

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



def endants based upon the Suprene Court's decision in Heck v.

Hunphrey and upon our own decision in Boyd v. Biggers.

|. FACTUAL AND PROCEDURAL BACKGROUND

M ssi ssi ppi prisoner Janes Bernard Lawson files this action
pursuant to 42 U.S.C. § 1983 agai nst Cynthia Speetjens, Assistant
District Attorney for H nds County, Mssissippi; Janes Davis,
I nvestigator at the H nds County Detention Center, Jackson,
M ssissippi; Judy J. Lowery, foreperson of a grand jury for the
circuit court of Hi nds County; and Thomas Fortner, public defender.
Lawson initially sought nonetary damages, although on appeal, he
seeks rel ease fromconfinenment as well.

On March 2, 1993, Lawson was arrested for arned robbery. He
was indicted and ultimately convicted of arnmed robbery by a jury.
In this appeal, he alleges that his arrest, indictnent, and
conviction occurred as the result of a conspiracy anong the
def endants to have himincarcerated. To support these all egations,
Lawson contends that investigator Davis arrested him w thout a
search warrant or an arrest warrant. Moreover, Lawson all eges that
Davis did not produce a warrant even after testifying that he did
possess a warrant for Lawson's arrest. According to Lawson,
def endant Lowery -- the foreperson of the grand jury -- inproperly
returned an indictnent against Lawson for arnmed robbery as a
habi tual of fender, even though the evidence before the grand jury
was insufficient to support a habitual offender indictnent. As to
Fortner and Speetjens, Lawson contends that they were in "constant

di al ogue" during his trial, wth Speetjens influencing the



testinony of her wtnesses by speaking to them during the tria

pr oceedi ngs. Finally, Lawson alleges that Fortner provided him
wth ineffective assistance of counsel, refusing to file notions
for relief, and failing to aggressively argue on behal f of Lawson.

The district court dismssed Lawson's clains as frivol ous.

The court construed Lawson's al l egations as "plac[ing] inissuethe
fact of his confinenent." Thus, the court found that Lawson's
contentions should have initially been raised in a petition for
habeas corpus relief, and should have satisfied the acconpanyi ng
exhaustion requirenent. Lawson's cl ains agai nst Speetjens and
Lowery were dism ssed with prejudice on the grounds of absolute
i nuni ty. Lawson's conspiracy claim against Fortner was also
di sm ssed with prejudi ce because Lawson was not a state actor for
8§ 1983 purposes. Lawson's other clains against Fortner and Davis
were di sm ssed without prejudice for failure to exhaust state-|aw
remedi es. Lawson appeals from the district court's judgnent,

essentially reasserting the prior conspiracy theory along with its

acconpanyi ng grounds.

1. STANDARD OF REVI EW

Dism ssal of an in forma pauperis conplaint is appropriate if

the district court determnes that it is frivolous, i.e., that "it
| acks an arguable basis in either law or fact." Nei tzke v.
Wllianms, 490 U.S. 319, 325 (1989). A conplaint is legally

frivolous under 28 U S.C. 8§ 1915(d)! if it is premsed on an

. The statute provides that "[t]he court may request an
attorney to represent any such person unable to enpl oy counsel
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"indisputably neritless legal theory." [d. at 327. W review a
district court's 8 1915(d) dism ssal using an abuse of discretion

standard. Denton v. Hernandez, 112 S. C. 1728, 1734 (1992).

[11. ANALYSI S AND DI SCUSSI ON
A. Heck v. Hunphrey

In Heck v. Hunphrey, 114 S. C. 2364, 2370 (1994), the Suprene

Court adhered to its "teaching that 8 1983 contains no exhaustion
requi renment beyond what Congress has provided." Nevertheless, the
Court concluded that:

in or der to recover damages for al l egedl y
unconstitutional conviction or inprisonnment, or for other
harm caused by actions whose unl awf ul ness woul d render a
conviction or sentence invalid, a 8 1983 plaintiff nust
provi de that the conviction or sentence has been reversed
on direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to make such
determnation, or called into question by a federal
court's issuance of a wit of habeas corpus, 28 U S.C. 8§
2254. A claimfor damages bearing that relationship to
a conviction or sentence that has not been so i nvalidated
i s not cogni zabl e under § 1983.

ld. at 2372 (footnote omtted). As the Court |ater noted:

We do not engraft an exhaustion requirenent upon 8§ 1983,
but rat her deny the existence of a cause of action. Even
a prisoner who has fully exhausted available state
remedi es has no cause of action under 8 1983 unl ess and
until the conviction or sentence is reversed, expunged,
i nval i dated, or inpugned by the grant of a wit of habeas
corpus. . . . [A] 8 1983 cause of action for damages
attributable to an wunconstitutional conviction or
sent ence does not accrue until the conviction or sentence
has been invali dated.

Id. at 2373-74 (enphasi s added).

and may dism ss the case if the allegation of poverty is untrue,
or if satisfied that the action is frivolous or malicious." 28
U S C § 1915(d).



Al t hough the Heck Court rejected our prior approach to this

area in form the analysis required by Heck in substance "is
simlar in certain respects to the analysis we have |long used in
this circuit when a state prisoner brings a 8 1983 action in

federal district court.” Boyd v. Biggers, 31 F.3d 279, 283 (5th

Cir. 1994). As we stated in Boyd:

Under Heck, when a state prisoner brings a 8 1983 action

seeki ng damages, the trial court nust first ascertain

whet her a judgnent in favor of the plaintiff in the §

1983 action woul d necessarily inply theinvalidity of his

conviction or sentence. |If it would, the prisoner nust

show that his conviction has been "reversed, expunged,

i nval i dated, or inpugned by the grant of a wit of habeas

corpus” in order to state a claim
ld. at 283 (enphasis added) (citations omtted).

Lawson's conviction and sentence have yet to be invalidated.
Thus, we proceed to evaluate the clainms raised in his 8§ 1983 action
to determ ne whet her they challenge the validity of his conviction
or sentence. W conclude that they do; however, for reasons that
Wil be explained in Part 111 (B), we limt our Heck discussion to
the dism ssal of Lawson's clains against Davis and Fortner.

Sone of Lawson's allegations anmount to clains of ineffective
assi stance of counsel. |If proved, these clains would call Boyd's

conviction into question wunder cases such as Strickland v.

Washi ngton, 466 U. S. 668 (1984). See Boyd, 31 F.3d at 283;
St ephenson v. Reno, 28 F.3d 26, 27 (5th Cr. 1994) ("[The] civi

rights action does constitute a challenge to the fact or |ength of
his confinenent. |In particular, his action alleges that . . . his

court - appoi nted counsel rendered i neffective assistance . . . .").



Li berally construed, Lawson's conplaint also alleges that
Fortner and investigator Davis violated Lawson's rights by

conspiring to incarcerate him See Stephenson, 28 F.3d at 27

("[The] civil rights action does constitute a challenge to the fact

or length of his confinenent. In particular, his action alleges
that . . . the naned defendants conspired to violate his
constitutional rights . . ."); Young v. Biggers, 938 F. 2d 565, 566-

67 (5th Cr. 1991) (addressing a 8§ 1983 |awsuit prem sed on a

conspiracy anong |aw enforcenent officials in violation of the

Fourteenth Anendnent). |f proved, these conspiracy clains woul d
also call his conviction into question. | ndeed, Lawson hinself
asks this court for "immediate release," and Lawson notes that

Fortner "collectively joined in an ongoing conspiracy until finally
prevailing in the wunconstitutional conviction of plaintiff”
(enphasi s added). W conclude that all of Lawson's clainms -- the

conspiracy clainms against Fortner? and Davis,® and the ineffective

2 The district court concluded that Fortner was not a
state actor, and therefore, the court dism ssed the Fourteenth
Amendnent conspiracy claimagainst him |f a public defender has
conspired with a state actor to deprive a person of his
constitutional rights, however, a public defender may be |i able
under 42 U . S.C. 8 1983. See Tower v. dover, 467 U. S. 914, 920
(1984). The district court concluded that Lawson had not pl eaded
sufficient facts to raise a claimof conspiracy wwth a state
actor. W disagree, as Lawson specifically alleged that public
def ender Fortner and state prosecutor Speetjens worked together
to hel p convict Lawson. Nevertheless, the claimof conspiracy
falls within the anbit of Heck, and as such, we affirmthe
district court's dismssal of the claim although we do so on
di fferent grounds.

3 Lawson does not explicitly contend that his allegedly
warrantl ess arrest undermnes the validity of his conviction.
See CGerstein v. Pugh, 420 U S. 103, 119 (1975) ("[I]llegal arrest
or detention does not void a subsequent conviction."). Lawson
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assi stance of counsel claim against Fortner -- conme within the
anbit of Heck and are properly dism ssed as frivol ous.

B. Absolute Imunity

does contend, however, that the arrest was a major conponent in
the conspiracy that led to his alleged "unconstitutional
conviction." Thus, we construe Lawson's warrantl ess arrest

all egations as part of, and an essential elenent of, Lawson's
Fourteent h Anendnent conspiracy claim A judgnment for Lawson on
this conspiracy claimin a 8 1983 action would necessarily inply
the invalidity of his conviction; thus, the Heck analysis is
appl i cabl e.

Qur conclusion is strengthened by the district court's
statenent that all of Lawson's clains, including his warrantl ess
arrest claim "place in issue the fact of his confinenent."
Inmplicitly, therefore, the district court construed the
warrantl ess arrest allegations as part and parcel of Lawson's
conspiracy claim Lawson never disputes this characterization;
in fact, on appeal, he supports it by asking for "imedi ate
rel ease" and by claimng an "unconstitutional conviction." 1In
Heck, the Suprene Court faced a simlar situation:

Neither in his petition for certiorari nor in his
principal brief on the nerits did petitioner contest
the description of his nonetary clainms (by both the
District Court and the Court of Appeals) as chall enging
the legality of his conviction. Thus, the question we
understood to be before us was whet her noney damages
prem sed on an unlawful conviction could be pursued
under 8§ 1983. Petitioner sought to challenge this
premse in his reply brief, contending that findings
val i dati ng his danages clainms would not invalidate his
conviction. That argunent cones too |late. W did not
take this case to review such a fact-bound issue, and
we accept the characterization of the | ower courts.

Heck, 114 S. C. at 2368-69 n.2 (enphasis added) (citation
omtted). |In our case, Lawson has yet to take issue with the
district court's characterization of his warrantl ess arrest

all egations as an el enent of his broader conspiracy claim and
therefore, as a challenge to his confinenent. |I|ndeed, as
mentioned, Lawson's statenents on appeal serve to support the
accuracy of this characterization. W believe, therefore, that
the warrantless arrest claim properly construed as an integral
part of Lawson's conspiracy claim does challenge the validity of
Lawson's conviction and confinenent. As such, it falls within
Heck and is properly dism ssed.




In Boyd, we noted that absolute imunity was a threshold
gquestion that should be resolved, when feasible, before reaching
the Heck analysis. See 31 F.3d at 284. We concl ude that
prosecutor Speetjens and grand jury foreperson Lowery are both
entitled to absolute imunity fromall of Lawson's cl ai ns.

Crim nal prosecutors "enjoy absolute immunity fromclains for
damages asserted under § 1983 for actions taken in the presentation
of the state's case." 1d. at 285. Prosecutorial imunity "applies
to the prosecutor's actions in initiating the prosecution and in
carrying the case through the judicial process.” [d. The imunity
applies "even if the prosecutor is accused of know ngly using
perjured testinony." [d. Lawson alleges no facts to establish
that Speetjens was performng acts other than those directly
related to her presentation of the crimnal case. Thus, Speetjens
absolute imunity is intact, and Lawson's cl ai ns agai nst her were
properly dism ssed with prejudice.

Grand jurors are also entitled to absolute inmunity. See,

e.q., Marrerov. Gty of Hialeah, 625 F. 2d 499, 507 (5th Cr. 1980)

("The prosecutor's immunity is derived fromthe absolute inmunity
accorded judges and grand jurors, an immunity necessitated by the
concern that these actors in the judicial process . . . would be
intimdated in the exercise of their discretion by the fear of
retaliatory lawsuits brought by angry defendants.") (enphasis
added) . Lawson contends that Lowery should not have signed the
i ndi ctment that charged himas a habitual offender. The decision

that Lawson shoul d be prosecuted as a habitual offender, however,



is clearly wthin the scope of the duties of the grand jury. Thus,
Lowery is entitled to absolute inmunity, and Lawson's clains

agai nst her were properly dismssed with prejudice.

V. CONCLUSI ON
For the foregoing reasons, the district court's dism ssal of

Lawson's various § 1983 clains is AFFI RVED



