IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60521
Summary Cal endar

DI ANE B. HEBERT,
Pl ai ntiff-Appellant,

VERSUS
M D- SOUTH | NSURANCE COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(1: 93cv101RR)

(February 16, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

In this diversity case alleging wongful denial of an
i nsurance cl ai munder M ssissippi law, the plaintiff, D ane Hebert,
appeals a partial grant of summary judgnent entered in favor of
def endant, M d-South I nsurance Conpany ("MsI"). Concluding that

the district court did not err, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Hebert had out-patient gall bladder surgery in My 1991.
Foll ow ng the surgery, she nade an insurance claimto MSI for the
total amount of the bills, either $9,416.59 according to Hebert, or
$9, 398. 45 according to MSI. WMl did not pay the full amount: It
paid the fees of the surgeon and Ccean Springs Anesthesia in full,
and 50% of the assistant surgeon's bill and 80% of the remaining
hospital costs. Hebert asserts that she was left with an unpaid
bal ance of $1, 476. 38.

Plaintiff purchased her insurance contract, No. 848715, from
M5l agent Chuck Aldrich in 1989. The language in the policy at
issue in this case states:

For Plan B the anount payable wll be eighty percent

(80% of the first $5,000 of covered expense, after the

deducti bl e, and one hundred percent (100% of the covered

charges thereafter, up to the maxi mum benefit for each
injury or sickness.

For Plan A and Plan B the anmount payable will be one

hundred percent (100% and the deductible anount will be

none (0) for the following: (a) out-patient surgery; (b)

a second surgical opinion; (c) hospital charges for pre-

adm ssion testing within 5 days of the confinenent. The

percent age stated above and the deductible will apply to

all other covered expenses.

Hebert had chosen Plan B. The term "covered expenses" is defined
to include hospitalization, surgeon charges and physici an charges.
The term "out-patient surgery" also appears under the "covered
expenses" provision in the contract:

COVERED EXPENSES - These are the Usual and Custonmary

expenses actually incurred by a Covered Person for the

followng services and supplies for Sickness and

Injury .

5. The followng services and supplies while
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confined to the hospital or on an outpatient
basi s:

(h) outpatient surgery at an accredited hospita
or anbulatory surgical center, including charges
for the operating room anesthetics and their
admnistration, and other nedically necessary
supplies and services.
The terns "surgery" and "out-patient surgery" are not specifically
defi ned.

Hebert felt that all of her expenses should have been covered
under the terns of the policy and called MSI on several occasions
to discuss the paynents. She also says that she questioned
Al drich, who apparently contacted MSI in an attenpt to have the
conpany honor the policy as Hebert understood it. Hebert eventu-
ally went to an attorney to pursue |egal action. She is seeking

conpensatory and punitive damages; this appeal concerns the latter.

1.

Hebert filed her conplaint in March 1993. Follow ng di scov-
ery, MSl filed a notion for partial summary judgnent on the
punitive damages issue a year later. The district court granted
the nmotion, holding that MSI had a legitimate reason to deny
Hebert's claimand that there had been no show ng of nmalice, gross
negl i gence, or reckless disregard for Hebert's rights.

Hebert filed a notion to reconsider, attaching two affidavits
that she had not earlier included and the ex parte statenment of
Sharon Knowl es, a fornmer MSI enpl oyee. The court denied the notion

to reconsider, finding that Hebert's evidence was cunul ative at



best .

Hebert filed a notion to supplenent the record on appeal with
Know es' s deposition and additional affidavits. The court granted
the notion to supplenent but concluded that the additional itens
woul d not have changed its opinion on the original notion for

partial sunmmary judgnent.

L1l
W review a notion for summary judgnent using the sane

standard as the district court. Val ker v. Sears, Roebuck & Co.,

853 F.2d 355, 358 (5th Gr. 1988). Al evidence and inferences to
drawn therefrom are reviewed in the light nost favorable to the

non-noving party. Fraire v. Gty of Arlington, 957 F.2d 1268 (5th

Cr. 1992). Accordingto FeED. R Cv. P. 56(c), sunmary judgnent is
proper "if the pleadi ngs, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of law." Once
the notion has been nade, the burden falls to the non-noving party
to show that there is a genuine issue for trial. Fraire, 957 F. 2d
at 1273. The nere allegation of a factual dispute is not enough;
a genui ne di spute about material fact exists only "if the evidence
is such that a reasonable jury could return a verdict for the

nonnmovi ng party." Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986).

Punitive danages in M ssissippi "are assessed as an exanple



and warning to others and should be allowed only with caution and

within narrowlimts." Standard Life Ins. Co. v. Veal, 354 So. 2d

239, 247 (Mss. 1977). They are granted as a neans to puni sh the
def endant for wongdoing and to deter others fromsimlar conduct.
Id.

In a breach of contract claim punitive damages are not
recoverabl e "unl ess such breach is attended by intentional wong,

insult, abuse or such gross negligence as to consist of an

i ndependent tort." Veal, 354 So. 2d at 247 (quoting Progressive
Casualty Ins. Co. v. Keys, 317 So. 2d 396 (Mss. 1975)). Such

conduct nust anount to nore than an "ordinary tort"; it nust

constitute "bad-faith-plus." Andrew Jackson Life Ins. Co. .

WIllians, 566 So. 2d 1172, 1187-88 (M ss. 1990); Estate of \Wsson

v. United States, 843 F. Supp. 1119, 1122 n.6 (S.D. Mss. 1994).

Puni tive damages will not be awarded "if an i nsurance conpany
has a legitimate or an arguabl e reason for failing to pay a claim"”

Standard Life, 354 So. 2d at 248.! The burden is on the plaintiff

to show, by a preponderance of the evidence, "both an absence of an

arguable reason . . . and nalice or gross negligence or reckless

disregard for their rights."” Anerican Mrs. Miut. Ins. Co. V.
Cupstid, 673 F. Supp. 186, 188 (S.D. Mss. 1987) (citing State Farm
Fire & Casualty Co. v. Sinpson, 477 So. 2d 242, 253 (M ss. 1985);

Aetna Casualty & Sur. Co. v. Day, 487 So. 2d 830 (Mss. 1986)).

1 The terms "legitimte reason," "arguabl e reason," and "reasonabl e
reason" have all been used in this context. The M ssissippi Supreme Court has
settled on "arguabl e" but acknow edges that they are "synonynms." Andrew

Jackson Life, 566 So. 2d at 1184 n. 11
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This circuit, followng Reserve Life Ins. Co. v. MGee, 444 So. 2d

803, 809-10 (Mss. 1983), has stated a three-part test for
determ ni ng whet her a bad faith case should be presented to a jury:

Initially, the trial court should exam ne whether as a
matter of law the insurer has a legitimate or arguable
reason to deny the claim Should the court find that
thereis alegitimate or arguabl e reason for the denial,
a punitive damage instruction should not be given; if,
however, reasonable mnds could differ as to whether
there is a legitimate or arguabl e reason, the court nust
next consider whether there is evidence of gross negli-
gence or intentional msconduct in the denial of the
claim |If there is sufficient evidence to indicate that
the insurer had no legitimate or arguabl e reason to deny
the claimand that the insurer acted intentionally or was
grossly negligent, a punitive damage instruction shoul d
be grant ed.

Merchants Nat'l Bank v. Southeastern Fire Ins. Co., 751 F.2d 771,

775 (5th Cr. 1985) (footnote and citation omtted).

M5l submts that its own good faith interpretation of the
contract was the reason that it did not pay the full anmount of the
claim WMslI clains that only the surgeon's fees are subject to the
no- deductible provision and that this interpretation is a legiti-
mat e or arguabl e reason for the denial.

"Arguabl y- based denials are generally defined as those which
were rendered upon dealing with the disputed claimfairly and in

good faith." Andrew Jackson Life, 566 So. 2d at 1184. |In Pioneer

Life Ins. Co. v. Mss, 513 So. 2d 927, 930-31 (Mss. 1987), the

court held that facts relied upon by the conpany in denying the
claim if reasonably interpreted and relied upon by the conpany,
w Il constitute an arguabl e reason, even if the conpany turns out
to be mstaken in its belief.

At | east one federal district court in M ssissippi has stated:
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An arguabl e reason for the denial of an insured's claim

such as will insulate the insurer froma subsequent claim
for punitive damages, has been defined as "one i n support

of which there is sone credi bl e evidence. There nmay wel |

be evidence to the contrary. A personis said to have an
arguabl e reason for acting if there is sone credible
evi dence that supports the conclusion on the basis of

whi ch he acts."”

Cupstid, 673 F. Supp. at 188 (quoting Blue Cross & Blue Shield,

Inc. v. Canpbell, 466 So. 2d 833, 851 (Mss. 1984) (Robertson, J.,

concurring in denial of rehearing)).

MSl's reading of the contract is arguable. The policy
indicates that there is a deductible for the first $5,000 of
"covered expenses." Qut-patient surgery falls under "covered
expenses" in paragraph 5(h). The no-deducti bl e provision, however,
which imediately follows the deductible provision, specifically
applies to "out-patient surgery." MSI submts that "out-patient
surgery," as used in the no-deductible provision, covers only the
surgeon's fees.

The fact that paragraph 5(h) references "out-patient
surgery . . . including [other expenses]" is subject to a reading
that both supports and does not support MSI. On the one hand,
"out-patient surgery at an accredited hospital or anbulatory
surgical center" is separated by a conma fromthe "includi ng" part
and suggests that "out-patient surgery" is considered a separate
t hought or concept. The nost specific definition of "surgery" is
the actual operationitself. On the other hand, another readi ng of
5(h) is that the concept of "out-patient surgery"” itself includes
the ot her expenses listed. The problemis that either reading of
the specific words "out-patient surgery” as used in 5(h), if
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applied to "out-patient surgery" in the no-deductible provision,
renders one of the provisions irrel evant.

We concl ude that, even though the provisions of the contract
may eventually be construed against MsI, MSI's reason for not
payi ng the full anmount of the clai mwas arguable. Hebert has not
present ed evi dence that MSI's construction of the contract has been
declared contrary to Mssissippi |law, nor has she presented
evi dence that there was any reason for denying the clai mother than

MSI's interpretation of the contract.

| V.
The M ssi ssi ppi Suprenme Court has recogni zed that there may be
sone circunstances in which the insurer has an arguabl e basis for
denyi ng a cl ai mbut where subm ssion of the punitive danages issue

tothe jury is still warranted. See, e.qg., Blue Cross, 466 So. 2d

at 843. The "absence or presence of an arguable basis is not per
se determ native of whether the punitive-danages issue should be

submtted to the jury." Andrew Jackson Life, 566 So. 2d at 1185.

Specifically, "submssion of the punitive-damages issue nay be
subm tted))notw t hst andi ng t he presence of an arguabl e basis." [|d.
at 1186.

M ssissippi's highest court has discussed this particular
issue in conjunction with a directed verdict analysis. |n general,
if the defendant could survive a directed verdict notion on the
contract claim an arguable or legitimte reason for denying the

claim would exist, and a punitive danmage instruction would be



foreclosed. See, e.q., Aetna, 487 So. 2d at 833. As noted above,

however, the court has held that this test "is not infallible."
Blue Cross, 466 So. 2d at 843. "[U] nder sone contrived or specious
def ense, an insurance carrier may be entitled to have the jury pass
upon the issue of liability under the contract, yet not thereby
insulate itself against a punitive danage claim based upon bad
faith." 1d.

The "exception" to the directed verdict test, for both
plaintiffs and defendants, applies only in "extrene factual
situations.” Aetna, 487 So. 2d at 834. The court in Andrew

Jackson Life cites two possible situations in which aninsurer with

an arguable reason mght still be subject to punitive danmages:
first, an insurer who has an arguable reason but uses the "in-
sured's financial straits . . . as settlenent |everage," id. at
1186; second, an insurer who mght still "be held liable for
punitive damages for infliction of enotional distress through
comm ssion of sufficiently repugnant acts in dealing with the
insured and disputed claim" id.

Moreover, the M ssissippi Suprene Court has articul ated one
specific "subset" of the exception called the "lying exception":
It ""arises in the context of an insurance conpany's defense which
is based wholly on an issue of the truthful ness of the insurance

conpany's W tnesses.'" Lews v. Equity Nat'l Life Ins. Co.

637 So. 2d 183, 186 (M ss. 1994) (quoting Blue Cross, 466 So. 2d at
853 (Robertson, J., concurring)). It is "'operative . . . only

where the jury is asked to reject on grounds of deliberate




fal sehood or fabrication [or mnisrepresentation] the insurer's

defense to the underlying contract claim Andrew Jackson Life,

566 So. 2d at 1183 (quoting Blue Cross, 466 So. 2d at 852 (Robert-
son, J., concurring) (enphasis in original).

For exanpl e, the exception is applicable "where . . . an agent
has m srepresented i nformati on that the clai mant disclosedto him"
Id. These cases generally involve a grossly negligent or inten-
tional m srepresentation about the date or coverage of a policy by
an agent for the purpose of inducing the purchase of the policy.

See, e.q., Lews, 637 So. 2d at 186; Andrew Jackson Life,

566 So. 2d at 1187; Nichols v. Shelter Life Ins. Co., 923 F.2d

1158, 1165 (5th G r. 1991).
Hebert apparently has raised the exception argunent for the

first tinme on appeal, see, e.q., MQeen Contracting, Inc. v.

Fidelity & Deposit Co., 863 F.2d 1216, 1219 (5th Cr. 1989), so we

need not address it. Wre we to consider it, however, we would
concl ude that no exceptionis applicable to the facts of this case.
Hebert's argunent is that an exception to the arguabl e-reason rul e
shoul d apply if she can still show sone evidence of gross negli-
gence or intentional m sconduct. Aside fromthe fact that she has
failed to showeither, thisis sinply an incorrect |egal statenent.
A plaintiff nust show evidence of m sconduct that specifically
establi shes the "lying exception" or an extrene bad faith situation
such as intentional infliction of enotional distress or an attenpt
to use the insured's dire financial situation as settlenent

| ever age. Hebert's suggestion would render the arguabl e-reason
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prong of the punitive danmages inquiry irrelevant.

In this case, there has been no allegation or evidence
presented that would indicate that MSI has been anything but
truthful in its dealings. Hebert has not contended that she was
lied to during her dealings with M5l before or after the surgery.
Ther e has been no evi dence presented that the defense was contrived
or speci ous.

The fact that Hebert's agent, Aldrich, was of the opinion that
her construction was correct, isirrelevant. She contacted Al drich
after MSI indicated that it would not pay the full anount of the
claim There is no evidence to indicate that Aldrich induced
Hebert into the contract by representing that her construction of
the policy was the one that is correct.

Hebert has failed to establish that an exception to the
arguabl e reason test exists. Therefore, punitive danages are not

warranted in this case.

V.

Because an arguable reason exists and because Hebert has
failed to establish that an exception to the arguabl e-reason prong
exists, there is no need to assess whether an issue of material
fact exists on whether MSI acted intentionally or wth gross

negligence in denying the claim The judgnent is AFFI RVED
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