IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60517
Conf er ence Cal endar

STEPHEN BONNER W LLI AMS
and ROBERT E. TUBWELL,

Pl aintiffs-Appellants,
ver sus

EDWARD HARGETT, Superi ntendent,
M ssissippi State Penitentiary,

Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 4:93-CV-302-D-D
_ (November 17, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

St ephen Bonner Wl lianms and Robert E. Tubwell argue that the
district court abused its discretion in dismssing as frivol ous
their conplaint that the defendant prison official violated the
district court's order in the prisoner class action Gates V.
Collier, 454 F.Supp. 579 (N.D. Mss. 1978), aff'd, 606 F.2d 115
(5th Gr. 1979) by changing the prison mail policy regarding the

di spatch and delivery of nmail on Saturday.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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A district court may dismss an in forma pauperis conpl ai nt
as frivolous if it lacks an arguable basis in law or in fact.

Denton v. Her nandez, u. S , 112 S. C. 1728, 1733, 118 L

Ed. 2d 340 (1992). The dismi ssal is reviewed for an abuse of
discretion. 1d. at 1734. "[Rlenedi al decrees are the neans by
whi ch unconstitutional conditions are corrected but they do not

create or enlarge constitutional rights." Geen v. MKaskle, 788

F.2d 1116, 1123 (5th Cr. 1986). Even assum ng that the policy
change anobunts to a violation of the Gates decree, it cannot
serve as a basis for a 8 1983 suit. Under the principle

announced in Gllespie v. Crawford, 858 F.2d 1101, 1103 (5th Cr.

1988) (en banc), the plaintiffs are required to bring equitable
and declaratory clains by urging further action through the cl ass
representative and attorney or by intervention in the ongoing
class action. The plaintiffs have not raised an arguable § 1983
cl ai munder the Gates decree.

The plaintiffs also argue that the change in the mail policy
violated their First Amendnent right of free speech and i npeded
their access to the courts. "A prison official's interference
wth a prisoner's legal mail may violate the prisoner's
constitutional right of access to the courts . . . . [and/or] the
prisoner's First Amendnent right to free speech - - i.e., the
right to be free fromunjustified governnental interference with

communi cation." Brewer v. WIlkinson, 3 F.3d 816, 820 (5th G

1993), cert. denied, 114 S. C. 1081 (1994).

Prisoners have a constitutionally protected right of access

to the courts. Bounds v. Smith, 430 U S. 817, 821, 97 S. C
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1491, 52 L. Ed. 2d 72 (1977). "Wiile the precise contours of a
prisoner's right of access to the courts renmain sonmewhat obscure,
the Suprenme Court has not extended this right to apply further
than the ability of an inmate to prepare and transmt a necessary
| egal docunent to a court." Brewer, 3 F.2d at 821 (footnote
omtted). To prevail on a denial-of-access-to-the-courts claim
the clai mant nust show that his | egal position was prejudiced by

the alleged violation. Henthorn v. Sw nson, 955 F.2d 351, 354

(5th Gr.), cert. denied, 112 S. . 2974 (1992). The plaintiffs

have not asserted that the change in mail policy has prejudiced
their legal position in a particular case. Thus, the plaintiffs
rights of access to the courts have not been inplicated. |[d.

"[1]n determ ning the constitutional validity of prison
practices that inpinge upon a prisoner's rights [to free speech]
Wth respect to mail, the appropriate inquiry is whether the
practice is reasonably related to a | egitimate penol ogi cal
interest." Brewer, 3 F.3d at 824. The plaintiffs attached to
their conplaint the defendant's response to his grievance
concerning the change in mail policy. The Superintendent
explained that as a result of rising operational costs and staff
shortages, the work days of the prison Post O fice and the Mi
| nspection staff were changed to Monday through Friday, thus
elimnating Saturday service. |d.

The attachnent to plaintiffs' conplaint reflects that the
reduction in work hours of the Post Ofice staff was reasonably
related to a legitimate response by prison officials to rising

operational costs. An attachnent to a conplaint is considered
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part of the conplaint. See Fed. R Cv. P. 10(c); Neville v.

Anerican Republic Ins. Co., 912 F.2d 813, 814 n.1 (5th Gr.

1990). Thus, the plaintiffs have not alleged an arguabl e First
Amendnent vi ol ati on under Brewer.

The plaintiffs argue that their rights to due process have
been vi ol ated because they enjoy a protected liberty interest in
the original mail policy based on the federal nmandate in Gates
and on the |ongstanding prison practice and policy of having nai
delivered on Monday through Saturday. The plaintiffs cannot rely
on the Gates decree to support a separate constitutional claim
under § 1983. Geen, 788 F.2d at 1123.

The plaintiffs argue for the first tinme on appeal that the
prison's |longstanding policy and practice of delivering mail on
Sat urdays i ndependently created a |liberty interest. This Court
need not address issues not considered by the district court.
"[l1]ssues raised for the first tinme on appeal are not reviewable
by this [Clourt unless they involve purely |egal questions and
failure to consider themwould result in manifest injustice."”

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). This

claimwhich would require the resolution of factual issues is not
subject to review on appeal. The plaintiffs' conplaint does not
rai se an arguable claimthat they have been deprived of a |liberty
interest protected by the Due Process clause. The district court
did not abuse its discretion in dismssing the conplaint as
frivol ous.

W warn the plaintiffs that the filing of frivolous |awsuits

and appeals in the future could result in the inposition of
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sanctions. See e.g. Jackson v. Carpenter, 921 F.2d 68, 69 (5th

Gir. 1991).
AFFI RVED.



