IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60514
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

COTTRELL D. RAGLAND,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(5:94- CR- 3BRS)

(March 1, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Cottrell D. Ragland was convicted by a
jury for attenpted possession wth the intent to distribute cocai ne

base and unl awf ul use of a comrunication facility in furtherance of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



a controlled substance offense, in violation of 21 U S.C. 8§ 846
and 843(b). Ragland asserts as error the purported anendnent of
his indictnent without re-subm ssion to the grand jury, adm ssion
of evidence of other crinmes, sufficiency of the evidence to
convict, the trial ~court's jury instruction on deliberate
ignorance, and alleged selective prosecution. Finding no
reversible error, we affirm
I
FACTS AND PROCEEDI NGS

At Ragland's trial, U S. Postal Inspection Service Agent
WIlliam Brake testified that, on August 6, 1993, he conducted a
controlled delivery of an Express Ml package after a narcotics
dog alerted to the package, which was |later determned to contain
crack cocaine. The package was addressed to "Ronald Ashley,
21 WIlderness Heights Road, Natchez, M ssissippi 39120"; the
sender's nane and address were shown as "Janes Thonpson, 2600
Fonderon Road, Houston, Texas 87609." As no one was at the address
to receive the package when Brake attenpted to deliver it in
Nat chez, he returned it to the |local post office to wait and see
whet her anyone would call for it. The next day a person who
identified hinself as the addressee, Ronald Ashley, appeared and
asked for the package. When confronted by officers, the man

dropped the package and exclained, "'it ain't any of mne.'" The
i ndi vidual was later identified as Cedric G een.
After Green was debriefed, Brake obtained a subpoena for

Ragl and' s handwiting exenplars and fingerprint charts. \Wen he



was eventually interviewed, Ragland stated that he had traveled to
Houston by bus on August 2, 1993, returning on August 5, 1993

After Brake obtained Ragland's handwiting exenplars and
fingerprints, the parties stipulated that the handwiting on the
Express Ml |abel was Ragland's and that a fingerprint found on
the cardboard Express Mail box was his as well. Ragland's prints
were not found inside of the box or on its contents.

Nat chez Police Departnent officer Lee Anthony Ford and Adans
County Sheriff's Departnent deputy Chuck Mayfield testified that
they saw Ragland cone to the post office while G een was being
debriefed. They stated that Ragl and was acting strangel ysQ"Il ooki ng
all around"sQand that he | eft after he noticed that the post office
was cl osed.

Katrina Ashley testified that Ragland is the father of her
children, that she had resided at 21 W derness Hei ghts Road, that
she was renting that house on August 6-7, 1993, but that she was
not then residing there. Apparently no one was residing there on
t hose dates.

Geen testified that he overheard Ragland, Tyrell Crawford,
and Carl os Onens tal ki ng about sone drugs that were supposed to be
arriving. Geen went to the post office and identified hinself as
Rol and Ashl ey to obtain the package.

Tyrell Crawford testified as follows. On August 6, 1993, he,
Ragl and and Carlos Omens drove around in a car. Ragl and was
| ooking for a postal carrier. When they spotted the carrier,

Ragl and told the driver to stop. They did so, and Ragl and asked



the carrier whether she had a package for Katrina Ashley's house.

Ragl and noved to di sm ss the indictment on the ground that the
governnent had failed to show that he knew what was in the package
when he placed it inthe mail in Texas.! The district court denied
t he noti on.

Ragl and testified that he had traveled to Texas with his
fiancee to purchase a car for her and that Green had asked himto
bri ng a package back fromTexas for him According to Ragl and, the
package was delivered to himby Geen's cousin. Ragland was told
over the tel ephone by Geen that he needed the package before he
|l eft for school, so they decided to send the package by overni ght
mail. Ragland nmailed the package, using a false return address,
and called Geen to advise himthat the package had been mail ed.
Green was upset when Ragland returned from Texas because the
package had not yet arrived, so Ragl and went | ooking for the postal
carrier to determ ne whether she m ght have the package. Ragland
went to the post office after he heard that Geen had been
arrested.

The jury returned guilty verdicts on both counts of the
indictnment, and the district court sentenced Ragl and, at the bottom
of the guideline inprisonnent range, to serve concurrent terns of

i nprisonnment of 151 nonths on Count | and 48 nonths on Count 11

Al t hough counsel characterized the notion as a notion to
dism ss the indictnent, the notion should be regarded as a notion
for judgnent of acquittal, as counsel argued that the evi dence was
insufficient to sustain a conviction. See Fed. R Cim P. 29(a).
Counsel later corrected hinself and characterized the notion as a
Rul e 29 noti on.



together with a five-year termof supervised rel ease. Ragl and was
ordered to pay a $4,000 fine and a $100 special assessnent. This
appeal followed.?
I
ANALYSI S

A. Amendnent of | ndict nent

The backi ng sheet of the indictnent refl ected that Ragl and was
bei ng charged with a "conspiracy to attenpt to possess with intent
to distribute cocaine base.”" The indictnent itself charged that
Ragland did "knowingly and willfully attenpt to know ngly and
intentionally possess with the intent to distribute . . . cocaine
base.”" Ragland argues that the indictnent is defective and that
the district court's instructions to the jury constructively
anended the i ndictnent without re-subm ssionto the grand jury. As
Ragl and raises this issue for the first tinme on appeal, we review
it under the "plain-error" standard.

When a defendant in a crimnal case has forfeited an error by
failing to object in the trial court, we may renedy the error only

in the nost exceptional case. United States v. Calverley, 37 F. 3d

160, 162 (5th GCr. 1994) (en banc); United States v. Rodriqguez,

15 F. 3d 408, 414 (5th Gr. 1994). The Suprene Court has directed
the courts of appeals to determ ne whether a case i s exceptional by

using a two-part analysis. United States v. O ano, 113 S. Ct.

1770, 1777-79 (1993).

2Because Ragl and was del ayed in finding appel |l ate counsel, the
district court found that excusable neglect justified the untinely
filing of his notice of appeal.



First, an appellant who raises an issue for the first tinme on
appeal has the burden of showing that there is actually an error,
that it is plain ("clear" or "obvious"), and that it affects
substantial rights. dano, 113 S. C. at 1777-78; Rodriguez,
15 F. 3d at 414-15; Fed. R Cim P. 52(b). W lack the authority
to relieve an appellant of this burden. dano, 113 S. C. at 1781.

Second, even when the appellant carries this burden, "Rule
52(b) is permssive, not nmandatory. If the forfeited error is
"plain' and "affect[s] substantial rights,' the Court of Appeals
has authority to order correction, but is not required to do so."
dano, 113 S. . at 1778 (quoting Fed. R Cim P. 52(b)). As the
Court stated in d ano:

The standard that should guide the exercise of [this]

remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, [297 U S. 157] (1936). The

Court of Appeals should correct a plain forfeited error

affecting substantial rights if the error "seriously

affect[s] the fairness, integrity or public reputation of
judi cial proceedings."

dano, 113 S. C. at 1779 (quoting Atkinson, 297 U S at 160).
Thus, our discretion to correct an error pursuant to Rule 52(b) is
narrow. Rodrigquez, 15 F.3d at 416-17.

A constructive anmendnent occurs when the trial court allows
proof of an essential elenent of a crinme on an alternative basis
permtted by the statute but not charged in the indictnent. United

States v. Arlen, 947 F.2d 139, 144 (5th Cr. 1991), cert. denied,

112 S. Ct. 1480 (1992). Ragland's argunent is erroneously prem sed
on the notion that the indictnent charged a conspiracy and not an

attenpt. That is sinply not so. The inclusion of the words



"conspiracy to" on the backing sheet of the indictnment did not
af fect the substance of the actual indictnment which was attached to
the backing sheet and which was also signed by the grand jury
f or eman.

Even assum ng arguendo that the wordi ng of the backing sheet
in this case could create an anbiguity sufficiently clear and
obvious as to be considered "plain" error, such error would not
af fect Ragl and's substantial rights. |n support of his notion for
j udgnent of acquittal, Ragl and argued that the governnent failed to
prove that he had attenpted to possess with intent to distribute
cocai ne base. Ragland clearly understood that he had been charged
wth an attenpted crine and not a conspiracy. Because Ragl and's
substantial rights have not been affected, we have no authority to
grant relief on this issue, even if we were inclined to do
sosQwhi ch we are not.

B. Evi dence of O her Crines

During cross-exam nation, officer Ford was asked why he |isted
a 1988 Ford Mustang as being part of the property taken during a
search of Ragl and's honme. The governnent objected on the ground of
rel evance but the district court overruled that objection. I n
response to the question on cross-exam nation, Ford admtted that
the automobile was listed on the return from the search warrant
that authorized the search of the residence but that the car was
not found on the property. The court permtted Ford to explain his
answer. Then, after Ford began to explain his answer, the defense

objected that certain testinony regarding the results of Ford's



i nvestigation was hearsay. The court overruled the objection
because the defense had opened the door to evidence regarding the
aut onobi | e. Wen allowed to proceed, Ford explained that his
investigation had revealed that "the car that was seized
facilitated the crinme in Texas of bringing the drugs to the post
office and mailed them|[sic]." The defense renewed its objection
and asked the court to declare a mstrial, but the court refused.
Ragl and contends that Ford's statenent was inadm ssible under
Fed. R Evid. 404(b) because it pertained to other crinmes, so that
the trial court should have granted his notion for a mstrial.

W review the district court's determnation on the
adm ssibility of allegedly extrinsic evidence under an abuse-of -

di scretion standard. United States v. Dillman, 15 F.3d 384, 391

(5th Gr.), cert. denied, 115 S. C. 183 (1994). The threshold

question, though, is whether the act in question is extrinsic or
intrinsic. "An act is not extrinsic, and Rule 404(b) is not
i nplicated, where the evidence of that act and the evi dence of the

crime charged are inextricably intertw ned.” United States V.

Garcia, 27 F.3d 1009, 1014 (5th Cr.) (internal quotations and

citation omtted), cert. denied, 115 S. C. 531 (1994). Such
"intrinsic" evidence includes evidence of acts that "are part of a
single crimnal episode" or "were necessary prelimnaries to the

crime charged."” United States v. Royal, 972 F.2d 643, 647

(5th Gr. 1992) (internal quotations and citations omtted), cert.
denied, 113 S. . 1258 (1993). Intrinsic evidence is adm ssible

toallowthe jury to evaluate all of the circunstances under which



t he defendant acted. |d.

Here, the governnent did not elicit the testinony, and it was
not offered by the governnment to inpugn Ragland's character. Even
if Ford's statenment were inputed to the governnment it was not
i nadm ssi ble under Rule 404(b) because it did not pertain to
matters which were extrinsic to the charged offense. Ford's
testinony that the autonobile was used to transport narcotics to
the post office pertained to acts which were prelimnary to the
crinme charged. The evidence was thus intrinsic and was not
i nadm ssi bl e under Rul e 404(b).

C. Suf ficiency of the Evidence

Ragl and contends that the evidence of guilt was insufficient
to support his convictions. |In evaluating the sufficiency of the
evi dence, we nust consider the evidence in the |ight nost favorable
to the verdict and determ ne whether a rational jury could have
found the essential elenents of the offense beyond a reasonable
doubt, giving the governnent the benefit of all reasonable

inferences and credibility choices.® dasser v. United States

315 U. S. 60, 80 (1942).
To support a conviction, the evidence need not exclude every

hypot hesi s of innocence. United States v. Leed, 981 F.2d 202, 207

(5th Cr.), cert. denied, 113 S. C. 2971 (1993). "What a jury is

permtted to infer from the evidence in a particular case is

governed by a rule of reason, and juries may properly use their

The d asser standard applies because Ragland tinely noved for
j udgnent of acquittal. United States v. Pruneda- Gonzal ez, 953 F. 2d
190, 195 (5th Cr.), cert. denied, 112 S. C. 2952 (1992).

9



comon sense in evaluating that evidence." Id. (quotation and
citation omtted).

"To be convicted of attenpt under 21 U S. C. § 846, a defendant
"must have been acting with the kind of culpability otherw se
required for the conm ssion of the crinme which he is charged with
attenpting,' and "rnust have engaged i n conduct which constitutes a

substantial step toward conm ssion of thecring[.]'" United States

v. Stone, 960 F.2d 426, 433 (5th Gr. 1992) (citations omtted).
To convict a defendant of possession with intent to distribute, a
jury nust find beyond a reasonable doubt that the defendant
know ngly possessed drugs and intended to distribute them United

States v. Hernandez-Pal aci os, 838 F.2d 1346, 1349 (5th Cr. 1988).

The jury may infer intent to distribute fromproof of possession of
a large quantity of drugs. 1d. To prove a violation of 8§ 843(b)
the governnent nust establish that the defendant wused a
comuni cation facility (here, the United States mail) to "nake
easier or less difficult, or to assist or aid" the possession or
distribution of a controlled substance either by the defendant or

anot her person. United States v. Gonzal ez- Rodri quez, 966 F. 2d 918,

921 (5th CGr. 1992) (quotation and citation omtted); see 21 U S. C
§ 843(Db).

The package i nvol ved here contai ned 270 grans of cocai ne base.
The jury could have inferred from this quantity and the other
circunstances of this case that Ragl and know ngly used the United
States nmail in an attenpt to possess and distribute cocai ne base.

Ragl and travel ed to Texas and nai | ed a package contai ni ng narcotics

10



to his girlfriend s vacant residence, using a fal se return address.
After returning from Texas, Ragland was overheard discussing an
expected drug shipnent. Ragland drove around | ooking for the nai

carrier in an attenpt to retrieve the package. Although the jury
could have believed Ragland's explanation for these actions, it

obvi ously did not. See United States v. Carter, 953 F.2d 1449

1455 (5th Cr), cert. denied, 112 S. C. 2980 (1992). The jury

could have inferred from Ragland's actions that he knew that the
package contained illegal drugs, and it obviously did so.

D. Del i berate | gnorance |Instruction

Ragl and conplains that the district court should not have
instructed the jury on "deliberate ignorance."” W review a
district court's jury instructions to determne "whether the
court's charge, as a whole, is a correct statenent of the |aw and
whether it clearly instructs jurors as to the principles of |aw

applicable to the factual issues confronting them" United States

V. Investnment Enterprises, Inc., 10 F. 3d 263, 268 (5th G r. 1993)

(internal quotations and citation omtted). "Before a deliberate
i gnorance instruction may properly be given, the evidence at trial

must raise two i nferences: the defendant was subjectively aware of

a high probability of the existence of the illegal conduct; and the
def endant purposely contrived to avoid learning of the illega
conduct." 1d. (internal quotations and citation omtted). The

instruction "serves to inform the jury that it nay consider
evi dence of the defendant's charade of ignorance as circunstanti al

proof of guilty know edge." [d. at 269 (internal quotations and

11



citation omtted). Atrial court may instruct a jury on deliberate
i gnorance even if the governnent proceeded on the theory that the

def endant had actual know edge of illegal activity. United States

v. Pefia, 949 F.2d 751, 757 (5th Cr. 1991).

The district court here instructed the jury:

You may find that a defendant had know edge of a fact if

you find that the defendant deliberately cl osed his eyes

to what woul d ot herwi se have been obvious to him \Wile

know edge on the part of the defendant cannot be

established nerely by denonstrating that the defendant

was negligent or careless or foolish, know edge can be

inferredif the defendant deliberately blinded hinself to

t he exi stence of a fact.

Ragl and objected that there was no evidence of deliberate
i gnorance, and he nekes that sane argunent on appeal.

Ragl and deni ed knowi ng what was i n the package and offered an
el aborate explanation for mailing the package from Houston and for
searching for the package when he returned. Ragland asked the jury
to conclude that his proclained ignorance of the contents of the
package was i nadvertent. W conclude that under the circunstances
the district court properly instructed the jury to consi der whet her

Ragl and' s cl ai med i gnorance was deliberate. See United States V.

Fierro, 38 F.3d 761, 772 (5th Cr. 1994) (defendant's argunent,
claimng alack of guilty know edge, supported deliberate i gnorance
i nstruction).

E. Di scrimnatory Prosecution

Ragland's final claimof error is that he was denied equa
protection because the governnment's decision to prosecute himwas
discrimnatory. To prevail on a claimof selective prosecution, a
def endant nust show that he was singled out for prosecution while

12



others simlarly situated who conmtted the sane crinme were not
prosecuted, and that the governnent's "prosecution has been
invidious or in bad faith in that it rests upon such i nperm ssible
considerations as race, religion, or the desire to prevent his

exercise of constitutional rights.” United States v. Grth,

773 F.2d 1469, 1476 (5th Gr. 1985) (internal quotations and
citation omtted), cert. denied, 476 U S. 1140 (1986). The

def endant nust show that "the governnent selected its course of
prosecution "because of,' rather than "in spite of,' its adverse

effect upon an identifiable group.” United States v. Sparks,

2 F.3d 574, 580 (5th Cr. 1993) (citations omtted), cert. denied,

114 S. C. 720, and cert. denied, 114 S. C. 899, and cert. deni ed,

114 S C. 1548 (1994). The defendant nust "present facts
sufficient to create a reasonabl e doubt about the constitutionality

of a prosecution." United States v. Jennings, 724 F.2d 436, 445

(5th Gr.) (internal quotations and citations omtted), cert.
deni ed, 467 U. S. 1227 (1984).

Ragl and notes that Carlos Omens and Tyrell Crawford were not
prosecuted, and that officer Ford engaged in "unusual conduct" by
shreddi ng his investigatory notes. But Oaens and Crawford were not
situated simlarly to Ragland. The evidence inplicating themin
the crime was nuch weaker, and the governnent coul d have declined
to prosecute themfor that reason.

Ragl and argues that Owmens was not prosecuted because of his
relationship to | aw enforcenent officers. Wen Ford took Onens's

statenent, he was acconpanied by Owmens's father, a police

13



detective. Geen had inplicated Omens in the crine but Ford had
omtted that fact fromhis investigatory report. Ford explained
t hat he had concl uded that the drugs were going to Ragl and and not
to Owens.

Even assum ng arguendo that Onens was simlarly situated

Ragl and has not shown that he was the victim of invidious

di scrim nation. Ragl and does not contend that the governnment
prosecuted him because of his race or religion. See @Grth,
773 F.2d at 1476. Nei t her does Ragland argue that he was

prosecuted because he was a nenber of an identifiable group.
| nst ead, Ragl and argues that Omens was not prosecuted because Omens
was related to a police officer. Alone, the prosecution of one
i ndividual while not prosecuting another does not constitute
constitutionally proscribed selective prosecution. Mor eover,
Ragl and cannot show t hat he woul d not have been prosecuted i f Oaens
had been prosecut ed. Ragl and' s constitutional rights were not
vi ol ated when the governnment chose to prosecute him and not to
prosecut e Onens.

AFFI RVED.
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