IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60503
Conf er ence Cal endar

JAMES WESTENDORF,
Pl ai ntiff-Appellant,
ver sus
| NTERNAL REVENUE SERVI CE
Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. CA-3:92-CV-761
) (Novenber 17, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

This case is here on a notion to proceed in fornma pauperis

(I FP) on appeal. This Court may authorize Janmes Westendorf to
proceed | FP on appeal if he is unable to pay the costs of the
appeal and the appeal is taken in good faith, i.e., the appeal
presents nonfrivolous issues. 28 U S C 8§ 1915(a); Holnes v.

Hardy, 852 F.2d 151, 153 (5th Cr.), cert. denied, 488 U S 931

(1988).
Janes Westendorf filed this action under the Privacy Act,

5 U S.C. 8 552a, against the Internal Revenue Service, seeking

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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production of an agency record related to hinself which was
identified by a docunent |ocator nunber on an | RS conputer
transcript. The notation on the conputer transcript was entered
in error, and the requested docunent never existed.

In his notion for | FP, Westendorf asserts that he has | ost
his job due to injury and does not have sufficient nmeans to pay
the filing fee. It appears fromhis affidavit that he woul d neet
the financial requirenents. However, Westendorf has totally
failed to state the nonfrivol ous issues he intends to raise on
appeal .

This Court reviews a district court's grant of summary

j udgnent de novo. Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th

Cr.), cert. denied, 113 S. C. 82 (1992). Sunmary j udgnment

under Fed. R Cv. P. 56(c) is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law " Celotex Corp. v.

Catrett, 477 U.S. 317, 322, 106 S. C. 2548, 91 L. Ed. 2d 265
(1986) .

The facts in this case are not in dispute. The docunent
whi ch Westendorf requested does not exist. The only issue
remaining in the case was an i ssue of |aw, whether Wstendorf was
entitled to attorney's fees and costs under the Privacy Act. The
district court's holding that Westendorf, as a pro se non-
attorney litigant, was not entitled to attorney's fees as a

matter of law is correct under Barrett v. Bureau of Custons, 651
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F.2d 1087, 1090 (5th G r. 1981), cert. denied, 455 U S. 950

(1982).

Costs may be awarded under 8 552a(g)(3)(B) if the
conpl ai nant has "substantially prevailed.” [d. at 1088. Even
assum ng that Westendorf could be said to have substantially
prevail ed, an award of costs is not presuned but is within the

di scretion of the district court. Cazalas v. United States Dep't

of Justice, 660 F.2d 612, 623 (5th Gr. 1981). The exercise of

this discretion is guided by four factors: 1) the benefit to the
public deriving fromthe case; 2) the commercial benefit to the

conplainant; 3) the nature of the conplainant's interest in the

federal records sought; and 4) whether the governnent's

wi t hhol di ng of the records sought had a reasonable basis in | aw
Cazal as, 660 F.2d at 619; Barrett, 651 F.2d at 1088.

The district court applied these factors and determ ned that
this lawsuit was notivated primarily by Westendorf's private
interests, that the public would not benefit fromthe rel ease of
t he docunent had it existed, and that the governnent did not
unreasonably w thhol d any docunent or infornmation because there
was nothing to be disclosed. The district court did not abuse
its discretion in denying Westendorf's request for costs.

West endorf's appeal does not raise any nonfrivol ous issues,
his notion for IFP is DENIED, and his appeal is DI SM SSED AS
FRIVOLOUS. See Fifth CGr. R 42. 2.



