IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60500
Conf er ence Cal endar

ELROY SAYRE
Pl ai ntiff-Appellant,
ver sus
LEE ROY BLACK, Comm ssi oner,
M ssi ssi ppi Dept. of Corrections,
ET AL.,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 91-CV-63
(January 26, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *

An in forma pauperis conplaint may be dism ssed as frivol ous

pursuant to 28 U.S.C. 8§ 1915(d) if it has no arguable basis in
law or in fact. Booker v. Koonce, 2 F.3d 114, 115 (5th Gr.

1993); see Denton v. Hernandez, u. S. , 112 S. C. 1728,
1733, 118 L. Ed. 2d 340 (1992). This Court reviews a § 1915(d)
di sm ssal under the abuse-of-di scretion standard. Denton, 112 S.

Ct. at 1734.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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The Ei ghth Anmendnent's prohibition against "cruel and
unusual puni shnment" protects Sayre fromi nproper nedical care
only if the care is "sufficiently harnful to evidence deliberate

indifference to serious nedical needs." Estelle v. Ganble, 429

us 97, 106, 97 S. C. 285, 50 L. Ed. 2d 251 (1976). Deliberate
i ndi fference enconpasses only unnecessary and wanton infliction
of pain repugnant to the conscience of mankind. |1d. at 105-06.
Unsuccessful nedical treatnent, acts of negligence, neglect, or
medi cal mal practice are insufficient to give rise to a cause of

action under 42 U.S.C. 8 1983. Varnado v. Lynaugh, 920 F.2d 320,

321 (5th Gr. 1991). Nor is a prisoner's disagreenent with his
nmedi cal treatment sufficient to state a claimunder 8 1983. 1d.
The district court properly characterized Sayre's
contentions as anounting to di sagreenent and dissatisfaction with
hi s nmedi cal treatnment and not deliberate indifference to his
serious nedical needs. Notw thstanding Sayre's unsupported
assertions to the contrary, the court, in determning that
Sayre's conplaint was frivolous, neither relied on Sayre's
medi cal records to refute his allegations nor otherw se
i nappropriately resolved disputed facts. Rather, the court
accepted Sayre's allegations as true and relied on his nedical
records only to the extent that they did not contradict Sayre's

testinmony at the Spears™ hearing. See Wsson v. gl esby, 910

F.2d 278, 282 (5th Gr. 1990). As no abuse of discretion has

Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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been denonstrated, the 8 1915(d) dism ssal of Sayre's conpl ai nt

i s AFFI RMVED.



