IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60491
Summary Cal endar

FRANK PHI LLI PS,
Pl ai ntiff-Appellant,
vVer sus
JUAN GARZA and LT. GARCI A,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA L-94-108
(February 16, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *
| T IS ORDERED that Frank Phillips's notion for |eave to

appeal in forma pauperis (IFP) is DENIED. The appeal |acks

arguable nerit and is, therefore, frivolous. Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). Because the appeal is
frivolous, it is DISMSSED. See 5th Cr. R 42.2.

The | anguage of the district court's opinion indicates that
Phillips's action was dism ssed for failure to state a claim

under Fed. R Cv. P. 12(b)(6). The authority of the court to

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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dismss for failure to state a claimunder Rule 12(b)(6), sua
sponte and prior to service of the conplaint on the defendants,

is not clear. See Jackson v. City of Beaunpont Police Dep't, 958

F.2d 616, 618-19 (5th Gr. 1992); Holloway v. Gunnell, 685 F.2d

150, 152 (5th G r. 1982). Nevertheless, even if the district
court erred in dismssing Phillips's conplaint pursuant to Rule
12(b)(6), the error was harmess if this court concludes that the

underlying claimis frivolous under 8 1915(d). See Holloway, 685

F.2d at 152 n. 6.
An | FP conplaint is frivolous if it |acks an arguabl e basis

either in law or in fact. Denton v. Hernandez, 112 S. C. 1728,

1733 (1992). Phillips conplains that although he did not
participate in a riot which broke out in the Webb County
Detention Center, defendants neverthel ess deliberately w thheld
hi s personal property in the course of transferring himto
another facility. H's allegations indicate that the defendants
were not acting pursuant to an established state procedure. The
i ntentional deprivation of property does not inplicate the
Fourteenth Anendnent if the deprivation is random and

unaut hori zed and if the state provi des an adequat e post-

deprivation renedy. Hudson v. Palner, 468 U S. 517, 532-33

(1984); Marshall v. Norwood, 741 F.2d 761, 764 (5th Cr. 1984).

Phillips has a right of action under Texas |aw for any all eged

negligent or intentional deprivation of property. See Thonpson

v. Steele, 709 F.2d 381, 383 (5th Gr.), cert. denied, 464 U S.

897 (1983); Meyers v. Adans, 728 S.W2d 771, 772 (Tex. 1987).

Because there is an adequate state renmedy which Phillips has not
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all eged i s inadequate, see Marshall, 741 F.2d at 764, any due

process claimfor this deprivation is frivol ous.

APPEAL DI SM SSED



