IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60485
Conf er ence Cal endar

PAUL ANDREW MOLY and
CRI STELLA ANN MOLY,

Pl aintiffs-Appellants,
ver sus
RUSSELL MORRI S ET AL.
Def endant s
KEN CONWAY, I ndividually and
as enpl oyee of the County of
Camer on and COUNTY COF CAMERON

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 92-CV-47

August 23, 1995
Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *

Paul and Cristella Mly (appellants) appeal the district
court's dismssal, under Fed. R Gv. P. 12(b)(6), of their

cl ai s agai nst defendant Caneron County, Texas (County),

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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contendi ng that Leatherman v. Tarrant County Narcotics

Intelligence & Coordination Unit, 113 S. C. 1160, 1162-63 (1993)

(hol di ng that hei ghtened pl eadi ng standard coul d not be required
of plaintiffs in 1983 suits against nmunicipalities), should be
applied retroactively.”™ They have abandoned their appea
regardi ng defendant Ken Conway. Appellants do not chall enge the
district court's dismssal based on the inapplicability of

r espondeat superi or.

This court reviews the district court's ruling on a Rule

12(b) (6) notion de novo. Jackson v. Gty of Beaunont Police

Dep't, 958 F.2d 616, 618 (5th Gr. 1992). A Rule 12(b)()®6)
dismssal wll be affirnmed only if "it appears beyond doubt that
the plaintiff[s] can prove no set of facts in support of [their]

claimwhich would entitle [them to relief."” MCornmack v.

National Collegiate Athletic Ass'n, 845 F.2d 1338, 1343 (5th G

1988) (internal quotation and citation omtted). In reviewng a
Rule 12(b)(6) dismssal, the allegations of the conplaint are
taken as true; however, this court does not assune facts not
all eged. Id.

A |l ocal governing body "may be liable under § 1983, . . .,
where the all eged unconstitutional activity is inflicted pursuant

to official policy.” Johnson v. More, 958 F.2d 92, 93 (5th Gr.

1992). The district court's dism ssal under Rule 12(b)(6) was

The plaintiffs also inplicitly argue that the district
court erred when denying their Rule 60(b) notion which sought
seeking reinstatenent of the clains dismssed under Rule
12(b) (6).
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proper because the appellants did not allege the violation of any
County custom or policy.

The district court's dismssal of the appellants' claim
regarding the County's failure to train, supervise, or contro
def endant Morris was al so proper. Success on a failure-to-train
allegation requires a showng of a deliberately indifferent
policy of training that was closely related to the violation of a

federally protected right. Doe v. Taylor Indep. Sch. Dist., 15

F.3d 443, 453 (5th Gr.) (en banc), cert. denied, 115 S C. 70
(1990). The appellants' conplaint does not allege facts evincing
a deliberately indifferent policy of training which was closely
related to the harmsuffered. Appellants do not argue to the
contrary.

Further, although the appellants argue that this court

shoul d apply Leatherman retrospectively, they have not shown

that, even if Leatherman were so applied, the result of this

appeal would be any different.

AFFI RVED.



