IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60480

Summary Cal endar

UNI TED STATES of AMERI CA
Pl ai ntiff-Appellee,

ver sus
DALE DUNBAR and LU S MUNCZ

a/k/a LUS SANTI NI,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3: 94cr 24\W\5)

(April 25, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Dal e Dunbar and Lui s Munoz seek review of their convictions on
conspi racy and possessi on charges. Finding sufficient evidence to
support the convictions and rejecting Dunbar's other argunents, we

affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| .

On January 18, 1994, a Hinds County Deputy Sheriff stopped a
car occupi ed by Roy Wayne Duncan, a hitchhiker, and Allan Piette,
the owner of the car. Piette and Duncan consented to a search of
t he car. In the car's trunk, the officer found two suitcases
containing alnost fifty pounds of marijuana. The officer also
found two syringes and sone heroin in Piette's shirt pocket.

After his arrest, Piette agreed to cooperate and called his
supplier, Dale Dunbar, in an attenpt to get Dunbar to cone to
Jackson, M ssi ssippi. Piette told Dunbar, who lived in
Brownsvil |l e, Texas, that he needed hel p because his car had broken
down in Jackson. Piette called Dunbar back the next day and Dunbar
told himthat soneone fromHouston would be arriving at the Jackson
airport on a Northwest Airlines flight at around 2:30 p.m That
person turned out to be Minoz.

The governnent set up surveillance at the airport and
vi deot aped Munoz's arrival. Piette brought the suitcases of
marijuana with him to the airport. Al t hough Munoz and Piette
recogni zed each other imediately and talked briefly, Minoz
proceeded to wal k alone to the rental car counter. Police arrested
Munoz, searched him and found a pager and approxinmately $3,300 in
cash.

Meanwhi | e, Dunbar contacted | aw enforcenment officers in Texas
stating that he had information about a drug snuggling ring. On
January 21, 1994, Dunbar nmet with Custons Agent Steve Wiite and

told the agent that soneone naned Robert had approached Dunbar and



Piette wwth an offer to transport marijuana to Atlanta, Ceorgi a.
Dunbar stated that he declined the offer, but did observe Robert
and Piette prepare the marijuana for transport. Dunbar al so
provi ded the two suitcases used to carry the drugs and sone plastic
wrap for packaging the nmarijuana. Dunbar told the agent that
Piette had left for Atlanta in a car that Dunbar had sold to him
and that when he arrived in Atlanta, Dunbar was supposed to put
Piette in touch with Robert.

Al t hough both Piette and Dunbar denied the existence of any
conspiracy, a jury found Dunbar and Munoz guilty of conspiracy to
possess with intent to distribute marijuana and found Dunbar guilty
of possession with intent to distribute. Munoz and Dunbar have

filed this tinely appeal.

1.
A
Both Dunbar and Minoz allege that there is insufficient
evi dence supporting their conspiracy convictions. W disagree. As
to Dunbar, there is nore than adequate evidence supporting the
jury's verdict. Wen Piette called Dunbar and told himthat his
car had broken down, the foll ow ng exchanges took pl ace:
Pl ETTE: Yeah, | had themtow [the car] in.
DUNBAR: Ch Man. Not with that init, did you?
Pl ETTE: Naw.
DUNBAR: Huh?
Pl ETTE: Nah. | stashed it.



* * *

DUNBAR: Vll, boy. Wat did you do? Hide that on the side
of the road?

Pl ETTE: Yeah.

DUNBAR: Saf e pl ace?

Pl ETTE: Yeah.

The follow ng day, when Piette called Dunbar, Dunbar expressed
simlar concerns about the safety of the "stuff." Moreover, Dunbar
told Piette that sonmeone was comng to Jackson to get a car and
that they should "keep on going."

Munoz argues that the evidence is insufficient to sustain his
convi ction because the governnent failed to prove that there was an
agreenent to violate the | aw and t hat he knew about and voluntarily
participated in the agreenent. Mnoz contends that he was nerely
a mechanic sent to fix the car. The jury was entitled to
di sbelieve Minoz's theory of the case. During the telephone
conversations between Piette and Dunbar, Dunbar never indicated
that he was sending Munoz to repair the car. Indeed, when Minoz
arrived at the airport, he proceeded to rent a car, which is
consistent wth the governnent's theory that Munoz was sent to help
Piette conplete delivery of the marijuana. Finally, a close
associ ation between Piette and Muinoz can reasonably be inferred
because Dunbar referred to Minoz using a code nanme and Piette
i ndi cated that he understood to whom Dunbar was referring. Piette
and Munoz al so recogni zed each other imediately at the airport.
Munoz gave Piette a piece of paper with a pager nunber on it and
told Piette to get aroomand to call himon his pager. Wen Minoz
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was arrested, officers found no tools and, during the course of the
arrest, Minoz received a page from Dunbar's nunber.

The facts of this case denonstrate presence and association
under very suspicious circunstances. Based on the cunul ative
ef fect of the evidence surroundi ng Dunbar's sendi ng of Munoz to the
Jackson airport and Munoz's interaction with Piette after arrival,
a reasonable jury could have inferred Mnoz's knowng and
conspiratorial participation.

B.

Dunbar also argues that there was insufficient evidence
supporting his conviction for possession. Possession may be
constructive, which is "the know ng exercise of, or the know ng
power or right to exercise dom nion and control over the proscri bed

substance."” United States v. Cardenas, 9 F.3d 1139, 1158 (5th Cr

1993) (citation and internal quotation marks omtted), cert.
denied, 114 S. . 2150 (1994).

There was evi dence t hat Dunbar supplied the marijuana and t hat
the shipnment was prepared in Dunbar's presence at his residence.
The taped tel ephone conversations show Dunbar directing Piette's
activities and arranging for Muinoz to fly to Jackson to conplete
the delivery of the marijuana to Atlanta. Thus, a rational jury
could have found that Dunbar exercised control and dom nion over
the marij uana.

C.
Dunbar argues that he was deprived of due process and a fair

trial by the prosecutor's remarks during closing argunent.



Specifically, Dunbar clains that the prosecutor's statenents that
Dunbar's counsel had been "entertaining" and that "his law is
bi gger than [the prosecution's] |aw' were prejudicial.

Dunbar did not object to these statenents and so we revi ew for

plain error only. See United States v. Calverley, 37 F.3d 160,

162-64 (5th G r. 1994) (en banc), cert. denied, 115 S. . 1266

(1995). An appellant who raises an issue for the first tinme on
appeal has the burden to showthat there is actually an error, that
it is plain, and that it affects substantial rights. 1d. at 164.
In the overall context of Dunbar's trial, any prejudicial effect
from the prosecutor's brief remarks about Dunbar's counsel was
insignificant. Dunbar never asked for a curative instruction and
there was strong evidence of his quilt. See id. (to affect
substantial rights, the error nust be prejudicial).

Dunbar al so conpl ai ns that the prosecutor told the jury during
cl osing argunent that Dunbar's counsel "wung"” his hands. Dunbar
objected and the district court instructed the jury to recall
whet her defense counsel had actually wung his hands. The
prosecut or then apol ogi zed for any m scharacterization of counsel's
acts. A prosecutor's inproper comments "may constitute reversible
error where the defendant's right to a fair trial is substantially

affected.”" See United States v. Neal, 27 F.3d 1035, 1050-51 (5th

Cir. 1994) (citation and internal quotation marks omtted), cert.
denied, 115 S. C. 1165 (1995). G ven the overwhel m ng evi dence of
Dunbar's quilt, the prosecutor's reference to defense counsel's

hand- wi ngi ng was i nconsequenti al .



D
Dunbar clainms that the district court erred in failing to
instruct the jury that it could find him guilty of the |esser
i ncl uded of fense of msprision of a felony. The district court did
not err because msprision of a felony is not a |esser included
offense of either the offense of conspiracy or the offense of

possession. See United States v. Vasquez-Chan, 978 F. 2d 546, 554-

55 (9th Cr. 1992) (elenent of msprision of a felony --
affirmative conceal nent of a felony -- is not an el enent of either

conspi racy or possession).

L1l
For the foregoing reasons, Dunbar and Munoz's convictions are

AFFI RVED.



