UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-60477
Summary Cal endar

ENRI QUE SAUCEDA
Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTT, Director, TDCJ-Institutional Division

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA C 91 297)

March 21, 1995
Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

Appel  ant Sauceda, a Texas state prisoner serving a life
sentence for nurder, appeals the district court's denial of his
habeas corpus application. He clains ineffective assistance of
trial counsel. W affirm

We exam ne Appellant's clains under the well-known deficient

performance/ prejudi ce standard of Strickland v. WAshington, 466

US 668, 688 (1984), enploying the "strong presunption” that

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



counsel's conduct fell "within the w de range of reasonable

pr of essi onal conpetence." Bridge v. Lynaugh, 838 F.2d 770, 773,

rhg. denied, 843 F.2d 499 (5th Cr. 1988).

Sauceda el ected to be sentenced by the trial judge rather than
the jury. He clains that trial counsel rendered ineffective
assistance by failing to advise him that, under Texas |aw, the
Texas trial court could not assess a probated sentence whereas the
jury could have. The district court found that, while counsel may
have been inept, there was no evidence that, had Appellant el ected
to have the jury assess punishnent, he would have received
probation. Appellant does not challenge that finding on appeal.
Assum ng Wi t hout deci di ng that counsel's perfornmance was defi ci ent,
there is no showing in this record that Appellant suffered

prej udi ce. All  he contends is that he mght have received

pr obati on. The record contains eye-witness testinony that he
commtted a brutal nurder. He has failed to establish a reasonabl e
probability that he woul d have received a significantly |ess harsh
sentence if the jury had sentenced him

Next, Appellant contends that counsel was ineffective for
failing to inform him of a pretrial plea bargain offer of ten
years. The record contains conflicting evidence as to whether or
not the offer was conveyed to Appellant. The record does not,
however, contain any evidence that Appellant would have accepted
the offer had it been conveyed to him Appellant testified only
that the offer was not conveyed, not that he woul d have accepted

it. Consequently, no prejudice is shown.



Finally Appellant clains that counsel was ineffective by
failing to request a jury instruction on his defense theory that
his brother actually killed the victim He contends counsel should
have requested an instruction that specifically directed the jury
to acquit himif they found that his brother had shot and killed
the victim Trial counsel brought this defense theory to the
attention of the jury throughout the trial. The jury charge
carefully explained and defined each elenent of the offense and
advi sed the jury that it nust acquit the Appellant unless it found,
beyond a reasonable doubt, that he commtted each and every
essential elenent of the offense. Thus the charge effectively
instructed the jury as to his theory of defense.

AFFI RVED.



