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PER CURI AM *

Mari o Andrade-Perez ("Andrade") appeals his conviction of

conspiracy to possess and possession of mari

huana with intent to

distribute, in violation of 21 U S.C. 88 841(a)(1l) and 846 and 18

US C 82 Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication
precedential value and nerely decide particul ar cases
settled principles of |aw inposes needl ess expense on
on the | egal profession." Pursuant to that rule, the
that this opinion should not be published.

of opinions that have no
on the basis of well-
the public and burdens
court has determ ned






| .

Andr ade, Rafael Ri co-Rodriguez ("Rico"), and Ruben Rodri guez-
Gonzal ez (" Rodri guez") were naned defendants in the two drug counts
of the indictnent. Rodriguez also was charged with possessing a
firearmduring a drug-trafficking offense and with such possessi on
as an illegal alien. Rico pleaded guilty on the possession count;
Rodri guez pl eaded guilty on the possessi on count and of possessing
a firearmduring a drug-trafficking offense. Rodriguez testified
for Andrade at his trial; Rico did not testify.

Border Patrol Agent Roger Kenp testified that at various
points along the RRo Gande River, electronic sensors are buried in
the ground beneath trails that aliens wusually traverse when
entering this country illegally. When soneone wal ks in an area
close to a sensor, it emts a signal to which the Border Patro
responds.

At about 8:00 p.m on January 28, 1994, Kenp and his partner,
Agent Gregory Vawer, responded to a signal emtted by a sensor
beneath a footpath from the river to a parallel |evee. Kenmp
testified that this sensor could be set off only by soneone
wal king, not by a vehicle. On the other side of the levee is a
dirt road that turns into a bl acktop road, which is the only neans
of entrance to, and exit from the small park in the area.

Kenp testified that snugglers generally walk up the path
leading to the levee and neet a waiting vehicle in the park
Consequently, the agents went in their vehicle to the entrance of

the park. At about five to ten mnutes after the sensor was set



off, they saw a white Ford Tenpo slowy noving up the road toward
t he bl acktop road. There were three nen in the Tenpo who kept
| ooki ng around. After following the Tenpo a short distance, the
agents stopped it after it left the park. Kenp testified that
there were no other vehicles or pedestrians in the park area
Vawt er, however, testified that he believed he saw one or two ot her
vehi cl es there.

Rico was driving the Tenpo, Rodriguez was in the front
passenger seat, and Andrade was sitting in the back seat. Kemp
questioned Rico while Vawter questioned the two passengers. The
agents quickly learned that these two nen were illegal aliens but
that Ricois a United States citizen

Andrade and Rodriguez were wet fromtheir knees down; Vaw er
observed nud on their feet. The bottons of Andrade's pants were
muddy. Their water and nmud marks were virtually identical, but
Rico's pants were dry. At that tinme, the river was so low that a
person could walk across it, "in sone spots no nore than getting
your ankles wet."

The agents arrested Andrade and Rodriguez for being illegal
aliens and Rico for alien-snmuggling. Kenp asked Rico for perm s-
sion to search the trunk of the Tenpo, but Rico said he did not
have a key. Kenp found the key in Rico's pocket during the search
incident to his arrest. Kenp asked him whether there was any
reason he did not want themto ook in the trunk; R co replied that
it contai ned mari huana.

When Kenp opened the trunk, he snelled a strong odor of



mar i huana and saw a | arge duffel bag. I nside the bag were five
bricks of marihuana weighing 39.85 pounds, wapped in alum num
foil, saran wap, and bl ack plastic bags. The individual bundles
of mari huana were danp, but the duffel bag was not. Subsequently,
a |l oaded 9 mm pi stol was found under the front seat of the Tenpo;
Rodriguez said it was his.

When Rodriguez testified for Andrade, he denied having told
the agents that he had "crossed the dope"” into the United States,
and he asserted that Andrade was innocent. In rebuttal, Vawer
testified that Rodriguez had stated, "[We crossed [the mari huana]
t oget her." Vawter testified that he assunmed Rodriguez was
referring to Andrade, as all three of the arrestees were sitting
together at the tinme. The parties stipulated that the substance in

the duffel bag was mari huana.

.
A
Andr ade contends that the evidence was i nsufficient to support
hi s convictions of conspiracy and aiding and abetting the posses-
sion of marihuana with intent to distribute. He relies upon the
facts that no fingerprints were found on the contraband; he did not
snell of marihuana; he did not own the car carrying it; and he
truthfully identified hinself to the agents. Andrade relies upon
Rodri guez's testinony, which excul pated him and he argues that the
governnent proved only his nere presence at the scene.

The district court denied Andrade's FED. R CRMP. 29 notions



for judgnent of acquittal after the governnent rested its case and
at the close of all the evidence. This court "reviews] the
district court's denial of a notion for judgnent of acquittal de

novo." United States v. Leed, 981 F.2d 202, 205 (5th Cr.), cert.

denied, 113 S. . 2971 (1993).
"[T]he standard of review for sufficiency of evidence is
whet her any reasonable trier of fact could have found that the

evi dence established guilt beyond a reasonable doubt." United

States v. Martinez, 975 F.2d 159, 160-61 (5th Cr. 1992), cert.
denied, 113 S. C. 1346 (1993). "In evaluating the sufficiency of
t he evi dence, we consider the evidence in the |ight nost favorable
to the governnent with all reasonable inferences and credibility

choi ces made in support of the verdict." United States v. lvy, 973

F.2d 1184, 1188 (5th Cr. 1992), cert. denied, 113 S. . 1826

(1993). Accordingly, "a jury may choose to believe part of what a
W t ness says without believing all of that witness's testinony."”

United States v. Merida, 765 F.2d 1205, 1220 (5th Gr. 1985).

Neither the jury nor the reviewng court is required to

consi der each piece of evidence inisolation. See United States v.

Magee, 821 F.2d 234, 239 (5th Cr. 1987). |Itens of evidence that
woul d be inconclusive if they were consi dered separately may, upon
bei ng consi dered i n the aggregate, be seen to constitute concl usive

proof of guilt. See United States v. Lechuga, 888 F.2d 1472, 1476

(5th Gr. 1989). "It is not necessary that the evidence exclude
every hypot hesis of innocence, and "a jury is free to choose anong

reasonabl e constructions of the evidence.'" United States V.




GQuerra-Marez, 928 F.2d 665, 674 (5th Cr.) (quoting United States

v. Bell, 678 F.2d 547, 549 (5th Gr. Unit 1982) (en banc), aff'd,
462 U. S. 356 (1983)), cert. denied, 502 U S. 917, 969 (1991).

Ceneral ly, proof of the defendant's nere presence at a scene
of crimnal activity and his association with the other defendants

isinsufficient to support a crimnal conviction. United States v.

Carrillo-Mrales, 27 F.3d 1054, 1065 (5th Cr. 1994), cert. deni ed,

115 S. C. 1163 (1995). "A jury may find know edgeabl e, voluntary
participation frompresence when the presence is such that it would
be unreasonabl e for anyone ot her than a know edgeabl e parti ci pant

to be present." United States v. Cruz-Valdez, 773 F.2d 1541, 1546

(11th CGr.) (en banc), cert. denied, 475 U S. 1049 (1985), cited in

United States v. Henry, 849 F.2d 1534, 1536 (5th Cr. 1988).

A conviction of possessing mari huana with intent to distribute
requi res proof of "(1) know ng (2) possession of marihuana (3) with

intent to distribute it." United States v. Diaz-Carreon, 915

F.2d 951, 953 (5th Cir. 1990). To prove guilt of an offense as an
ai der and abettor, 18 U S.C. 8§ 2, the governnent nust establish
that the defendant "(1) associated with a crimnal venture,
(2) participated in the venture, and (3) sought by action to nake

t he venture successful." United States v. Fierro, 38 F. 3d 761, 768

(5th Gir. 1994), cert. denied, 115 S. Ct. 1388, 1431 (1995).

Accordingly, a defendant "need not have actual or constructive
possession of the drugs to be guilty of aiding and abetting

possession with intent to distribute.” United States v. WIlIlians,

985 F.2d 749, 753 (5th Cir.), cert. denied, 114 S. C. 148 (1993).




"To establish a drug conspiracy under 21 U S.C. § 846, the
gover nnent nust prove beyond a reasonabl e doubt (1) an agreenent
bet ween two or nore persons to violate the narcotics | aws, (2) that
each alleged conspirator knew of the conspiracy and intended to
join it, and (3) that each alleged conspirator did participate

voluntarily in the conspiracy." United States v. |nocencio, 40

F.3d 716, 725 (5th Gr. 1994). "The jury may infer any el enent of
this offense fromcircunstantial evidence." Lechuga, 888 F.2d at
1476. Thus, "[a]n agreenent may be inferred from concert of
action, [v]oluntary participation may be inferred froma coll oca-
tion of circunstances, and [Kk]now edge nmay be inferred from
surroundi ng circunstances." |d. at 1476-77 (citation and quotation
mar ks omtted).

The jury can have inferred reasonably that the sensor on the
pat hway was set off by Andrade and Rodriguez after they had waded
across the river fromMexico. They had virtually identical water
marks on their legs and nmud on their shoes. The five packages of
mari huana in the dry duffel bag were danp. It was reasonable for
the jury to infer that Andrade and Rodri guez carried t hese packages
wth them when they crossed the river, which resulted in the
danpness.

Kenp testified that no vehicle other than the Tenpo, and no
person ot her than the three codefendants, were present in the area
at the relevant tine. The jury was entitled to credit this
testinony rat her than accepting Vawmer's testinony that he believed

there were one or two other vehicles in the area. Merida, 765



F.2d at 1220. Vawt er also msidentified the suspects' vehicle
bef ore he was shown a photograph of it. Only a few mnutes after
t he sensor was activated, the agents sawthe three suspects | eavi ng
the area in the Tenpo via the sole exit road.

The district court was correct in admtting Rodriguez's

statenent, "[We crossed [the mari huana] together," to inpeach his

testi nony that Andrade was innocent. See United States v. Opager,

589 F.2d 799, 802-03 (5th Cr. 1979). The circunstances support
the inference that Rodriguez was referring to hinself and Andrade.
Andrade's reliance upon Rodriguez's testinony that Andrade "had
nothing to do with the marijuana" is msplaced, because the jury
determnes credibility. See lvy, 937 F.2d at 1188. There was
anpl e evidence, albeit circunstantial, that Andrade conspired with
hi s codefendants and at | east aided and abetted possession of the

mari huana with intent to distribute it.

B

Andrade contends that the district court reversibly erred by
not providing himwth funds to hire an investigator. He asserts
that the district court "abused its discretion in failing to
conduct the requested ex parte hearing as mandated by [18 U S. C
8§ 3006A(3)(1)]." Andrade filed a witten notion for such relief,
prior to trial.

The statute provides for an ex parte hearing on such a notion.
"To justify the authorization of investigative services under

8 3006A(e)(1), [however,] a defendant nust denonstrate wth



specificity, the reasons why such services are required.” United

States v. Gadison, 8 F.3d 186, 191 (5th Cr. 1993). The standard

of review of a denial of a notion for appointnment of a private
i nvestigator at governnent expense is abuse of discretion. Id.

At the final pretrial hearing on April 6, 1994, the court told
Andrade' s counsel that he could have an ex parte hearing on his
not i on. The record does not show, however, that counsel ever
requested an appointnment with the court for the hearing.

On April 18, 1994, the day before the trial, the defense noved
for a continuance based in part upon the allegation that "[t]he
Court has not approved Defendant[']s request for funds to conduct
an adequate investigation." The next day, the court denied this
nmotion. Subsequently, the court stated that "[t]he only thing that
was pending that | still owed defense counsel” was to exam ne
Rico's presentence investigation report to see whether it excul -
pated Andrade in any way. The court then asked, "I think that was
the only thing I owed you fromall your notions, is that correct?"
Attorney Casas replied, "That is correct, Your Honor."

Andrade is not entitled to relief, because his counsel never
arranged for an ex parte hearing and failed to bring to the court's
attention that there had been no ruling on his notion. The

district court did not abuse its discretion. See Gadi son, 8 F. 3d

at 191.

C.

Andr ade contends that he was denied the effective assi stance

10



of counsel by the governnent's failure to provide him wth the
transcripts of the proceedi ngs at which R co and Rodri guez pl eaded
guilty. Andrade contends that this entitles him to reversa
w t hout needing to show prejudice. He asserts that the transcripts
contain statenents by his codefendants that excul pate him

"An indigent defendant has both a constitutional and a
statutory right to a free transcript of prior proceedings if it is

reasonably necessary to present an effective defense at a subse-

gquent proceeding." United States v. Pulido, 879 F.2d 1255, 1256
(5th Gr. 1989). The Suprene Court has so held relative to the

transcript of prior trial proceedings of the defendant that

resulted in amstrial. Britt v. North Carolina, 404 U S. 226, 227

(1971). Relevant factors are "(1) the value of the transcript in
connection with the appeal or trial for which it is sought, and
(2) the availability of alternative devices that would fulfill the
sane functions as a transcript.” Pulido, 879 F.2d at 1256 (citing
Britt, 404 U. S. at 227). The Britt court held that there was an
available alternative, the court reporter's "read[ing] back to
counsel his notes of the mstrial." 404 U S at 229.

Britt and Pulido involved prior mstrials of the defendant.
We have held that there was no need to provide the defendant in a
rape case with a transcript of his earlier trial for nurder.

Fisher v. Hargett, 997 F.2d 1095 (5th G r. 1993). W stated that

"the assunption that a requested transcript of a prior proceeding
is automatically valuable does not extend beyond the narrow

confines of Britt" and that on the facts of the case, production

11



of the transcript was not constitutionally required. 1d. at 1099.
W held further than "an adequate alternative to a transcript
exi sted when full discovery was nade available to the defendant,
and the defendant had a copy of the transcript of the prelimnary
hearing”" in the rape trial. 1d. at 1096-97, 1099.

The transcripts of Rico's and Rodriguez's rearrai gnnents were
not sufficiently valuable to require that Andrade be provided with
either the transcripts or an adequat e substitute. Rodriguez having
agreed to testify for the defense, Andrade's counsel coul d di scover
the relevant facts by interviewing Rodriguez or his counsel.
Andr ade has not suggested how Rodriguez's testinony may have been
nmore favorable to him if counsel had had the transcript of
Rodri guez's rearraignnent.

Andr ade contends that he was prejudi ced by not having the R co
transcript, because Ri co excul pated hi mat his rearrai gnnent. Rico
first testified that Andrade and Rodri guez "were with" hi mand t hat
t hey knew "what was going on." Then he changed his story, saying
t hat they had not hel ped him he was only going to give thema ride
tothe mall. At that point, the prosecutor suggested that he m ght
w thdraw t he pl ea agreenent. In response to the court's questions,
Rico then admtted that his testinony excul pating his codef endants
was not true. He testified that "[t]hey crossed the weed and |
went to pick up the weed." Rico said that they knew he was goi ng
to pay themafter he sold the mari huana. He assured the court that
this was the truth.

Thus, Rico's rearraignnent transcript could not have hel ped

12



Andrade. That Casas knew this is shown by his statenent to the
court on April 18, 1994, that Andrade did not intend to call Rico
as a wtness. Casas asserts that he neant that the defense was not
goingtocall Ricototestify at Andrade' s suppressi on hearing, not
his trial. The suppression hearing, however, had been held on

April 6, 1994.

D

Andr ade contends that heis entitled to reversal on the ground
that the district court's coments, rulings, and opinions "show
deep seated . . . antagonismtoward [hin]." He relies upon the
court's (1) comment during Rodriguez's rearraignnment that he did
not believe Rodriguez's testinony that Andrade was innocent;
(2) not granting Andrade's request for an investigator; (3) not
providing him with "requested transcripts"; (4) denial of his
nmotion for a continuance; and (5) not sanctioning "the Governnent
for its behavior in this case."

In the notion that Casas filed in the district court, he
asserted only that the judge should disqualify hinself because he
had stated that he did not believe Rodriguez's testinony that
Andr ade was i nnocent. The nmotion did not cite either 28 U S. C
8§ 144 or § 455(a), and it was not acconpanied by the affidavit of
a party (Andrade) that the judge had "a personal bias or prejudice

against him" pursuant to § 144. See In re Cooper, 821

F.2d 833, 838 (1st Cr. 1987). Andrade would be entitled to

reversal only if the judge "di spl ayed deep-seated and unequi vocal

13



antagoni sm[toward Andrade] that [rendered] fair judgnent inpossi-

ble." See Liteky v. United States, 114 S. C. 1147, 1158 (1994).

The transcript of Rodriguez's rearraignnent shows that the
judge acted inpartially relative to Andrade in that proceeding.
Al t hough the judge told Rodriguez that he did not believe Rodri-
guez's testinony that Andrade was i nnocent, his other remarks show
his inpartiality. He told Rodriguez, "you have a right to say what
you think is right. And | will protect that right." The judge
t hen advi sed Rodriguez, "You want to neasure what you are going to
do [at Andrade's trial] by what your attorney recommends to you.
Al ways renmenber, you understand, to tell what you perceive to be
the truth." This was comendabl e.

Because Andrade did not assert, in the district court, his
ot her grounds for disqualification, he has forfeited themon appeal

unless there is plain error. See United States v. Ml donado, 42

F.3d 906, 909-12 (5th G r. 1995). Under FED. R CRM P. 52(b), we
may correct forfeited errors only when the appellant shows the
follow ng factors: (1) There is an error (2) that is clear or

obvi ous and (3) that affects his substantial rights. United States

v. Calverley, 37 F.3d 160, 162-64 (5th Gr. 1994) (en banc), cert.
denied, 115 S. C. 1266 (1995). |If these factors are established,
the decision to correct the forfeited error is within the sound
di scretion of the court, which will not exercise that discretion
unless the error seriously affects the fairness, integrity, or
public reputation of judicial proceedings. dano, 113 S. C. at

1778.

14



Parties are required to challenge errors in the district
court. When a defendant in a crimnal case has forfeited an error
by failing to object, we may renedy the error only in the nost
exceptional case. Calverley, 37 F.3d at 162. The Suprene Court
has directed the courts of appeals to determ ne whether a case is
exceptional by using a two-part analysis. dano, 113 S. . at
1777-79.

First, an appellant who raises an issue for the first tine on
appeal has the burden to showthat there is actually an error, that
it is plain, and that it affects substantial rights. d ano, 113

S. C. at 1777-78; United States v. Rodriquez, 15 F.3d 408, 414-15

(5th CGr. 1994); FeED. R CRM P. 52(b). Plain error is one that is

"clear or obvious, and, at a mninmum contenplates an error which

was clear under current law at the tinme of trial." Calverley, 37
F.3d at 162-63 (internal quotation and citation omtted). "[I]n

nost cases, the affecting of substantial rights requires that the
error be prejudicial; it nust affect the outcone of the proceed-
ing." Id. at 164. W lack the authority to relieve an appell ant
of this burden. dano, 113 S. . at 1781.

Second, the Suprene Court has directed that, even when the
appellant carries his burden, "Rule 52(b) is permssive, not
mandat ory. If the forfeited error is “plain' and " affect[s]
substantial rights,' the Court of Appeals has authority to order
correction, but is not required to do so." dano, 113 S. C. at
1778 (quoting FED. R CRMm P. 52(b)). As the Court stated in d ano:

The standard that should guide the exercise of [this]
remedi al discretion under Rule 52(b) was articulated in

15



United States v. Atkinson, 297 U S. 157 . . . (1936).
The Court of Appeals should correct a plain forfeited
error affecting substantial rights if the error "seri-
ously affect[s] the fairness, integrity or public
reputation of judicial proceedings."”

dano, 113 S. C. at 1779 (quoting Atkinson, 297 U S at 160).
Thus, this court's discretion to correct an error pursuant to rule
52(b) is narrow. Rodriquez, 15 F.3d at 416-17.

Andr ade' s new grounds for disqualification have no nerit; much
| ess do they constitute plain error. Def ense counsel failed to
take further action after the court offered hi man ex parte hearing
relative to the appoi ntnent of an i nvesti gator. The rearrai gnnent
transcripts would not have hel ped Andrade. Andrade's brief does
not suggest any reason why the district court should have granted
his notion for continuance. Finally, Andrade has not shown any
valid basis for the district court to have inposed sanctions, sua

sponte, on any representative of the governnent.

E
Andr ade contends that he is entitled to reversal on the ground
that the prosecutor, Assistant U S. Attorney Mark Patterson,
engaged in msconduct. "This Court's task in reviewi ng a clai mof
prosecutorial m sconduct is to deci de whether the m sconduct casts
serous doubt upon the correctness of the jury's verdict." United

States v. Carter, 953 F. 2d 1449, 1457 (5th Gr.), cert. denied, 504

U S 990 (1992). Relevant factors are "(1) the nagnitude of the
prejudicial effect of the [conduct]; (2) the efficacy of any

cautionary instructions; and (3) the strength of the evidence of

16



the appellant['s] quilt." Id.

Andr ade conplains, first, that Patterson would not allow him
to review the governnent's file on Andrade prior to trial. As he
concedes, at the April 6, 1994, hearing, the court ordered
Patterson to allow this. Thus, this incident had no effect on
Andrade's trial.

Andrade relies upon Patterson's statenent, at Rodriguez's
rearrai gnnment, that Rodriguez would violate his plea agreenent if
he attenpted to exculpate Andrade at the trial. At the
rearrai gnnment, however, the court nade it clear to Rodriguez that
he had the right to testify in accordance wth what he perceived to
be the truth. Since Rodriguez did his best to excul pate Andrade at
the trial, Andrade was not harned by anything Patterson said at the
rearraignnent.

In his third notion to dismss, Andrade relied upon the fact
that the Tenpo was not available for his inspection because it
probably had been sold at auction on March 26, 1994. Patt erson
confirmed this at the April 18 hearing. Andrade's earlier simlar
notion al so was deni ed.

Andr ade' s counsel conplains vociferously because he was not
able to inspect the Tenpo prior to trial. H's only suggestion of
how such an inspection may have hel ped the defense, however, is
that it may have revealed that there was no nud in the vehicle.
Phot ogr aphs of the Tenpo showthat its exterior was clean, i.e., it
had not been driven across the river or even on the |levee. The

issue at trial was whet her Andrade had participated with the ot her

17



two nmen in bringing the mari huana to the United States.

Andrade al so asserts, for the first tinme on appeal, that he
was not "able to inspect the duffel bag or [its] contents.” But he
stipulated that the bag contained mari huana. Moreover, counsel's
cross-exam nation of Vawer shows that he knew the rel evant facts,
including the fact that DEA Agent Council man took custody of the
mar i huana after the arrests.

To justify reversal on the ground that the governnent has
failed to reveal evidence, there nust be proof (1) that the
gover nnment possessed evi dence favorable to the defendant; (2) that
the defendant did not possess the evidence and could not have
obtained it by the exercise of reasonable diligence; and (3) that

the governnent suppressed the evidence. See United States V.

G een, 46 F. 3d 461, 464 (5th Cr.), cert. denied, 63 U S. L.W 3907

(U.S. June 26, 1995); United States v. Marrero, 904 F.2d 251, 260-

61 (5th Gr.), cert. denied, 498 U. S. 1000 (1990). The defendant

n>

al so nust show t hat such suppression " underm nes confidence in the
outcone of the trial,'" i.e., that it denied the defendant a fair

trial. Kyles v. Wiitley, 115 S. . 1555, 1566 (1995) (quoting

United States v. Bagley, 473 U S. 667, 678 (1985)). Andrade has
failed entirely to denonstrate that his trial was unfair because
the defense could not exam ne the Tenpo.

Andrade asserts that "the prosecution [i.e., Patterson] lied
to keep himfromfinding out that [Ri co] had excul pated him" This
refers to a note witten by Patterson that was in the governnent's

Andrade file. Andrade raised this claimin his second and third

18



nmotions to dismss the indictnment.

At the April 18 hearing, Patterson explained that this
referred to Rico's rearrai gnnent testinony that the other two were
not involved, which statenent Rico retracted i nmedi ately thereaf-
ter. The court then told Casas that (having this information) he
could call Rico as a defense witness if he w shed. Being fully
apprised of the relevant facts, Andrade did not call Rico to
testify at the trial. Andrade has failed to show governnent al
m sconduct relative to his trial.

Andrade contends that he is entitled to reversal because of
gquestions Patterson propounded to Vawter at trial, and/or Vawter's
answers. There were defense objections to sone of the questions
and answers, but no notion for a mstrial or notion to dism ss on
the ground of prosecutorial m sconduct. Accordingly, Andrade has
forfeited this claimon appeal unless there is plain error. See

United States v. Okenfuss, 632 F.2d 483, 485 (5th Gr. 1980).

Andrade conplains, first, of the question, "Well, it is
possi bl e martians put [the mari huana] in the trunk, is that right?"
Vawt er answered, "Anything is possible." Defense counsel Medrano
then objected, apparently on the ground that the question was
I npr oper. The objection was overrul ed. The next questions to
whi ch the defense objected involved Vawmer's opi nion that Andrade
knew what was going on. Finally, Patterson asked Vawter, "Is there
any reasonable possibility that you know of [that Andrade did not
know] ?" Vawter answered no, w thout defense objection. Medrano

then elicited Vawter's testinony that he had no personal know edge
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t hat Andrade had been involved, as Vawer did not see the defen-
dants until after the marihuana had been placed in the Tenpo's
trunk.

Patterson's conpl ai ned-of questions to Vawter, and Vawter's
answers, did not adversely affect any of Andrade's substanti al
rights. Accordingly, there was no plain error requiring reversal.

See Cal verley, 37 F.2d at 164.

AFFI RVED.
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