IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60475
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

ROBERTO LOPEZ,
Def endant ,
vVer sus
OCTAVI O CASTANEDA, Agent, and
ERNESTO C. CASTANEDA, Agent of

International Fidelity Insurance Co.,

Movant s- Appel | ant s.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(94 CR 6 2)

(Sept enber 18, 1995)
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *
An i ndi ct ment charged Roberto Lopez with comm tting three drug
of fenses. Followi ng his arrest, a $100, 000 cash or surety bond was
set. Lopez signed a $100, 000 cor porate surety appearance bond, and

agreed in witing to abide by certain prescribed conditions of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



rel ease. Cctavio Castaneda signed the $100, 000 appear ance bond f or
Lopez on behalf of the surety, International Fidelity Insurance
Conpany.

Lopez failed to appear at the final pretrial conference. The
district court declared himto be a fugitive and issued a bench
warrant for his arrest. Thereafter, the governnent filed a notion
for judgnent of default on the $100, 000 bond, requesting that the
court notify the corporate surety of the hearing and to declare a
forfeiture of Lopez's bail as a result of his failure to appear.

After receiving notice of the forfeiture hearing, Ernesto
Cast aneda, acting on behalf of QOctavio Castaneda and the surety,
filed a notion for a continuance, which the court granted.
Ernest o, again on behalf of Octavio and the surety, filed a notion
to set aside the forfeiture of the bond. He alleged that,
according to Lopez's famly, Lopez had been kidnapped while en
route to the court on the day of the pretrial conference and that
the he was being held captive in Mxico.

At the hearing on the default, Ernesto Castaneda appeared and
requested an additional fifteen days in which to return Lopez to
the court. Ernesto stated that his investigators had | ocated Lopez
in an armed canp in Mexico and that his nen would be able to return
Lopez to the court within fifteen days. The court granted the
conti nuance and set June 27, 1994, as the date that judgnent would

be entered. The court explained repeatedly that it woul d consi der



a partial remssion of the forfeited anount only if Lopez appeared
by June 27

On June 27, 1994, Cctavio Castaneda advised the courtroom
deputy that it was his understanding that Lopez was dead. He
of fered no docunentation to support his allegation. The court
entered a judgnent of default the foll ow ng day.

The novant s- appel l ants, Cctavi o and Ernesto Castaneda, tinely
appeal ed the judgnent of forfeiture. Their appeal was di sm ssed
for want of prosecution, but it was |ater reinstated.

I

The appellants first argue that they were not given notice of
the hearing for the final pretrial conference that Lopez failed to
attend. They argue that had they known of the hearing they would
have ensured Lopez's safe arrival to the court. They argue that
the lack of notice denied their right to due process because it
resulted in their loss of property, to wit, the $100,000 surety
bond. We are unconvi nced.

It is the duty of the surety to advise hinself of schedul ed

appearances, "and the court need not notify them of either the

setting, or the principal's failure to appear.” United States v.
Roher, 706 F.2d 725, 727 (5th Gir. 1983). Fed. R Crim P. 46(e)
requires only notice of a notion for judgnent of forfeiture.
Roher, 706 F.2d at 727. The district court gave notice of the

nmotion as required under Rule 46(e). The court had no other duty



of notice to the appellants and, thus, commtted no error when it
did not advise them of Lopez's pretrial conference date.
I

The appel |l ants next argue that the district court abused its
di scretion when it refused to set aside or remt the forfeiture.
The appel |l ants contend that Lopez failed to appear because he was
ki dnapped, and that his kidnapping does not constitute a wllful
breach of the conditions of the bond. They contend that his
ki dnappi ng and their nunmerous efforts to recover him should wei gh
in favor of setting aside the judgnent or at least inremtting a
substantial portion of the bond. These argunents are not
per suasi ve.

An accused's release is conditioned upon the execution of a
bail bond in order to ensure his presence. 18 U. S.C. 8§ 3146
United States v. Skipper, 633 F.2d 1177, 1180 (5th Cr. 1981).

When there is a breach of a condition of the bond by the defendant,
the court isrequired to declare a forfeiture of the bail. Fed. R
Crim P. 46(e)(1). Thereafter, the court may set aside or remt
the forfeiture, in whole or in part, if the surety subsequently
surrenders the absent defendant into custody or if justice does not
require forfeiture. Fed. R Cim P. 46(e)(2) & (4). The party
moving to set aside the forfeiture bears the burden of proof.
Roher, 706 F.2d at 727. A district court's refusal to remt part

of all of a bond forfeiture is reviewed for an abuse of the court's



W de discretion. United States v. Terrell, 983 F.2d 653, 656 (5th

Cir. 1983).

When Lopez failed to appear for his final pretrial conference,
he violated a condition of the bond. The appellants of fer nothing
nmore than bare allegations, which in turn are based only on
unverified representations from Lopez's famly, that he was
ki dnapped and | ater died. Their alleged good faith efforts to
| ocate Lopez are irrelevant to the issue before us. As surety for
Lopez, the appellants contracted with the court to ensure his
appearance. Their failure to do so, through no fault of the court,
does not mlitate in favor of the appellants. Absent any
corroborating docunentation of his death, and gi ven that he remains
a fugitive, the court's refusal to set aside or remt the
forfeiture plainly was not an abuse of its wde discretion.
Ski pper, 633 F.2d at 1180 n. 6.

The appel lants' reliance upon Snaldone v. United States, 211

F.2d 161 (10th Cr. 1954), is msplaced. In Snal done, the
def endant entered the hospital under the direction of his physician
and was di agnosed with appendicitis. 1d. at 165. The appellants
argue that Snaldone's surgery is less wllful than Lopez's
ki dnappi ng. In theory, neither illness nor kidnapping are the
fault of "wll" of the defendant. I n Smal done, the defendant's
need for nedical attention was established wth reliable evidence.
In contrast, there has been no proof offered to substantiate the

al l egations of Lopez's kidnappi ng and deat h.



11

Finally, the appellants argue that the $100,000 bond is
excessive and seek a $75,000 "rem ssion" of the bond amount. They
note that they have incurred sizeable expenses in their good faith
efforts to apprehend Lopez.

The governnment contends that this issue is raised for the
first time on appeal and argues that it should not be addressed by
this court. Lopez, however, did file a notion before the district
court asking that the court reconsider the anount of the bond
because al |l egedly he was unable to satisfy the bond. The court did
not rule on the notion. Al t hough the issue may not have been
raised for the first tinme here, there is a serious question whet her

the issue has been tinely raised. See Skipper, 633 F.2d at 1179.

Neverthel ess, even if properly before the court, the issue is
wthout nmerit. As in Skipper, with the aid of hindsight, it is
clear that the anmpunt of the bond was actually insufficient to
ensure his appearance in court, and thus hardly can be called
excessive. See id.
|V
For the reasons stated, the judgnent of the district court is

AFFI RMED



