IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60472
Conf er ence Cal endar

RONALD BARRY EVANS,
Pl ai ntiff-Appellant,
ver sus
ANNETTE PARKER ET AL.,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 94-CV-57
) (Novenber 17, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

Ronal d Barry Evans appeals the district court's dism ssal as

frivolous of his in forma pauperis (IFP) civil rights conplaint.

An | FP suit may be dism ssed as frivolous if it |acks an arguabl e

basis in |law or fact. Denton v. Her nandez, u. S , 112

S. . 1728, 1733, 118 L. Ed. 2d 340 (1992); 28 U . S.C. § 1915(d).
We review a 8§ 1915(d) dism ssal for an abuse of discretion.

Ancar v. Sara Plasma, Inc., 964 F.2d 465, 468 (5th Cr. 1992).

A 8 1915(d) frivol ousness determ nation may be "nmade sua

sponte before the defendant has even been asked to file an

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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answer." Denton, 112 S. C. at 1733. As discussed bel ow,
Evans's conplaint is based on an indisputably neritl ess | egal
theory; therefore, the nagistrate judge and the district court
did not abuse their discretion by failing to serve the conpl ai nt
on the defendants.

Wtnesses are entitled to absolute inmunity from§ 1983
damage clains, even if it is alleged that the witnesses commtted

perjury. See G aves v. Hanpton, 1 F.3d at 315, 317 (5th Cr.

1993); see also Briscoe v. LaHue, 460 U S. 325, 343-46, 103 S

Ct. 1108, 75 L. Ed. 2d 96 (1983)(8 1983 does not authorize a
claimfor damages against a police officer for allegedly giving
perjured testinony). "The decision to file or not file crimnal
charges falls within th[e] category of acts that will not give

rise to section 1983 liability." diver v. Collins, 904 F.2d

278, 281 (5th G r. 1990) (di scussing absolute prosecutoria
immunity). Further, 18 U.S.C. § 241 cannot serve as a basis of
liability for Evans's civil suit against the defendants because
it is a crimnal statute.

Regardi ng Evans's assertion that the magi strate judge should
have recused hinself fromthis action because he "knew' Evans
fromprior court appearances, a judge nust disqualify hinself "in
any proceeding in which his inpartiality m ght reasonably be
guestioned."” 28 U S.C. § 455(a). To show the necessary
prejudi ce under 8 455(a), Evans nust denonstrate that the all eged
bias or partiality stens froman extrajudicial source. See

Liteky v. United States, us __, 114 s. &. 1147, 1157, 127
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L. BEd. 2d 474 (1994). Evans has failed to nmake such a show ng.
The judgnent of the district court is AFFI RVED.



