IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60471
Summary Cal endar

Maxi e Sm th,
Pl ai ntiff/Appell ant,
ver sus
Donal d Janes, et al.

Def endant s/ Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(3:93-CV-411BN c/w 3:93-CV-412BN, 3:93- CV503BN)

(April 7, 1995)

Bef ore JOHNSON, JOLLY, and DAVIS, Circuit Judges.”’
JOHNSON, G rcuit Judge:

Maxie Smth, a state prisoner proceeding pro se and in form
pauperis, brought this action pursuant to 42 U S.C. § 1983
agai nst various state officials alleging a denial of proper
medi cal care, a denial of access to the courts and conversion of
his property. After a trial, a magistrate judge found that Smth
had not established the violation of any constitutional right.

Smth appeal s and we AFFI RM

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



FACTS AND PROCEDURAL HI STORY

This case is an amal gam of Smth's conpl ai nts agai nst
three prison officials--Jerry Kennedy, Donnie Janmes and Rosal yn
W ki nson. Specifically, Smth contends that all three
def endants inproperly denied himnedical treatnent. Further,
Smth alleges that Wl kinson retaliated against himfor filing
grievances by denying himaccess to the courts by stopping his
mail. Finally, Smth contends that Kennedy seized and has not
returned certain property fromhis |ocker at the Pike County
Community Wbrk Center.

The parties gave their consent to proceed before a
magi strate judge. The magi strate judge held a bench trial and
thereafter entered an order finding that Smth had not
established that any of the defendants had violated his
constitutional rights. Smth appeals fromthe magistrate judge's
di sm ssal with prejudice.
1. DI SCUSSI ON

A Access to the Courts

Sm th contends that defendant W/I ki nson deni ed hi maccess to
the courts by mshandling his mail and, on one occasi on,
neglecting to sign himup to go to the law |library when he asked
to do so. It is well-established that access to the courts is a
fundanental constitutional right and that prison officials nust
ensure that prisoner access to the courts is adequate, neaningful
and effective. Tubwell v. Giffith, 742 F.2d 250, 252 (5th Gr.

1984). However, to successfully prosecute a section 1983 claim



of denial of access to the courts, a prisoner nust show that his
position as a litigant was prejudiced as a result of the alleged
violation. Walker v. Navarro County Jail, 4 F.3d 410, 413 (5th
Cr. 1993); Henthorn v. Swinson , 955 F.2d 351, 354 (5th Cr.),
cert. denied, 112 S.C. 2974 (1992). Smth has never contended
or provided evidence that he m ssed any filing deadlines or
ot herwi se suffered any prejudice as a result of any alleged
conduct by prison officials. Thus, this claimnust fail.

B. Deprivation of Personal Bel ongi ngs

Smth contends that he gave his | ocker key to defendant
Jerry Kennedy and that personal property that was in his |ocker
is now mssing. Thus, Smth clains that there was an intenti onal
deprivation of his property by Kennedy in violation of the due
process clause of the Fourteenth Anendnent.

The Suprenme Court has held, though, that even the
intentional deprivation of a state prisoner's property through
t he random and unaut hori zed act of a state prison official does
not constitute a violation of due process if the state's post-
deprivation renedy is adequate to satisfy the requirenents of due
process. Hudson v. Palner, 468 U S. 517, 533, 104 S. . 3194,
3204 (1984); see also, Holloway v. Wal ker, 790 F.2d 1170, 1174
(5th Gr.), cert. denied, 107 S.C. 571 (1986). Moreover, the
burden is on the conplainant to show that the renmedy is not
adequate. Marshall v. Norwood, 741 F.2d 761, 764 (5th Cr
1984) .

In this case, Mssissippi |aw provides a renedy for a person



who has been deprived the ownership or use property because of
anot her's unaut hori zed acts of dom nion or ownership. See
Ceneral Mdtors Acceptance Corp. v. Bates, 954 F.2d 1081, 1086 n.5
(5th Gr. 1992). Smith has not availed hinself of this renedy
and he has in no way net his burden to show that this renedy is
not adequate. Hence, Smth has not shown any violation of his
right to due process and thus he has shown no loss that is

cogni zabl e under section 1983. Marshall, 741 F.2d at 764. For
this reason, this claimnust fail.

C Deni al of Medical Treatnent

Smth contends that the defendants, and in particul ar
def endant Janes, refused to give himhis nedication. A
del i berate indifference to the serious nedical needs of a
prisoner violates the Eighth Arendnent. Estelle v. Ganble, 429
UusS 97, 106, 97 S.C. 285, 291 (1976).

The magi strate judge, however, determ ned that Smth had
failed to prove that the defendants had w thheld his nedication.!?
Mor eover, the magistrate judge found that O ficer Janmes put forth
credi bl e evidence that he did not deny Smth his nedication.

Qur review of the factual underpinnings of the magistrate
judge's determnation is limted. W reviewonly for clear
error. Under that standard, "[i]f the district court's account
of the evidence is plausible in light of the record viewed in its

entirety, the court of appeals nmay not reverse it even though

' In fact, the record reveals that Smth was obviously
recei ving sone nedi cation because officers found a stash of
unused nedication in his cell.



convinced that had it been sitting as the trier of fact, it would
have wei ghed the evidence differently." Anderson v. Bessener
Cty, 470 U S. 564, 573-74, 105 S. . 1504, 1511 (1985).

Mor eover, when such findings are based on the credibility of

W t nesses, even greater deference to the trial court's findings
is required. 1d. at 1512.

In this case, we cannot say that the magi strate judge's view
of the evidence is inplausible in light of the entirety of the
record. Accordingly, we see no clear error and this point of
error nust be deni ed.

[11. CONCLUSI ON
For the reasons stated above, the judgnent of the magistrate

j udge i s AFFI RVED.



