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Appeal fromthe United States District Court
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(January 18, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

Larry West, a state prisoner in M ssissippi proceeding pro se
and in forma pauperis, appeals the denial of habeas relief. W
AFFI RM

| .

West was convicted of burglary in Mssissippi in 1989, and
sentenced, as a habitual offender, to seven years inprisonnent,
w t hout the benefit of parole or probation. Hi s conviction was

affirmed on direct appeal, Wst v. State, 573 So. 2d 791, 791

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



(Mss. 1991); and in June 1992, the M ssissippi Suprene Court
denied his application for post-conviction relief.

Later in 1992, West sought habeas relief under 28 U S. C 8§
2254. The magi strate judge recommended that relief be denied on
the nmerits. Over West's objection, the district court adopted the
magi strate judge's recomendation and dism ssed West's habeas
petition with prejudice. This court granted a certificate of
pr obabl e cause.

1.

West contends that he received ineffective assistance of
counsel at trial and on appeal, that his right to a speedy trial
was vi ol ated, that he was subjected to an unconstitutional search
and seizure, and that the evidence is insufficient to sustain his
convi cti on.

A

To denonstrate ineffective assistance of counsel, Wst nust
show that his lawer's performance was deficient (i.e., "that
counsel nmade errors so serious that counsel was not functioning as
the “counsel' guaranteed the defendant by the Sixth Amendnent",
Strickland v. Washington, 466 U. S. 668, 687 (1984)), and that the

deficient performance prejudiced him(i.e., that errors by counsel

"actually had an adverse effect on the defense", id. at 693). In
assessing perfornmnce, Strickland authorizes only "highly
deferential" judicial scrutiny, requiring the defendant to

"overcone the presunption that, wunder the circunstances, the

chal | enged action "m ght be considered sound trial strategy'". 1d.



at 689 (quoting Mchel v. Louisiana, 350 U S 91, 101 (1955)). To
denonstrate prejudice, "[i]t 1s not enough for the defendant to
show that the errors had sonme concei vabl e effect on the outcone of
the proceeding”, id. at 693; rather, he "nust showthat there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different".
ld. at 694. "A reasonable probability is a probability sufficient
to underm ne confidence in the outcone." I|d. Obviously, afailure
to denonstrate prejudice negates the need to consider the alleged
deficiencies in counsel's performance. Czere v. Butler, 833 F. 2d
59, 63 (5th Gr. 1987); see also Strickland, 466 U S. at 700.
1

West asserts that his court-appointed trial counsel rendered
i neffective assistance by attenpting to i nduce himto plead guilty,
by failing to object to insufficient evidence, and by refusing to
allow himto testify at trial; but, he has failed to denonstrate
prejudi ce. Even assum ng that counsel attenpted to induce himto
plead guilty, the attenpt was unsuccessful; there is no basis for
concluding that it affected the outcone of the trial. Because, as
we explain in part Il1.D., infra, the evidence was sufficient to
sustain his conviction, Wst was not prejudiced by counsel's
failure to object to its sufficiency. And, finally, Wst has not
descri bed what the substance of his testinony would have been, or

how it could have affected the outcone of the trial.



2.

West  contends also that counsel rendered ineffective
assi stance by failing to challenge the sufficiency of the evidence
on direct appeal. Appel l ate "counsel is not ineffective nerely
because counsel fails to raise issues requested by defendant."”
Sharp v. Puckett, 930 F.2d 450, 452 (5th Gr. 1991). To establish
prejudi ce, West nust denonstrate that counsel failed to present
i ssues upon which West was likely to prevail on appeal. Ellis v.
Lynaugh, 873 F.2d 830, 840 (5th Cr.), cert. denied, 493 U S 970
(1989). As we explain in part II1.D., infra, it is unlikely that
West's chall enge to the sufficiency of the evidence woul d have been
successful on direct appeal. Accordingly, he has not denonstrated
prej udi ce.

B

As for West's search and seizure claim "where the State has
provi ded an opportunity for full and fair litigation of a Fourth
Amendnent claim a state prisoner nmay not be granted federal habeas
corpus relief on the ground that evidence obtained in an
unconstitutional search or seizure was introduced at his trial."
Stone v. Powell, 428 U S. 465, 494 (1976). West received a full
and fair hearing on his notion to suppress.

C.

West contends next that he was denied his right to a speedy
trial, claimng that he was arrested on June 24, 1987, but was not
brought to trial until approxinmately 630 days | ater.

The constitutional right to a speedy trial
attaches only when a crimnal prosecution has begun
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and extends only to those persons who have been
accused in the course of that prosecution. A
defendant's speedy trial rights attach only when he
is formally charged with a crinme or actually
restrained in connection with that crine.
Cowart v. Hargett, 16 F.3d 642, 645 (5th Cr.) (internal quotation
marks and citations omtted), cert. denied, = US |, 115 S
Ct. 227 (1994). West was on parole from a previous burglary
convi ction when he was arrested for possession of burglary tools on
June 24, 1987; and he was returned to confinenent for a parole
violation, to continue serving the sentence on the previous
conviction. He was not formally charged for the April 17, 1987,
burglary until February 12, 1988, when he was indicted;
accordingly, hisright to a speedy trial did not attach until then.
See id. at 646.
Once the constitutional right to a speedy
trial accrues, we determ ne whether the accused has
been deprived of that right by applying the
bal ancing test of Barker v. Wngo[, 407 U S. 514
(1972)] to determne whether there was an undue
del ay between charging and trial: (1) the length
of delay, (2) the reason for delay, (3) the
assertion of the speedy trial right, and (4)
prejudice to the accused.
ld. at 646. Unless it is determned that there has been a del ay
that is presunptively prejudicial, it is not necessary to exam ne
the other Barker factors. Id.
There was a delay of 395 days between indictnent and trial.
In Cowart, our court held that a 349-day delay would not be
presunptively prejudicial, id. at 646, and noted that, "[a]bsent
extrene prejudice or a show ng of wllful ness by the prosecutionto

delay the trial in order to hanper the defense, a delay of |ess



than one year is not sufficient to trigger an exam nation of the
Bar ker factors." ld. at 647 (citation omtted). Al t hough the
delay in this case was approximately 13 nonths, we agree with the
district court that the delay is not presunptively prejudicial
nevertheless, we will consider the remaining Barker factors.
The next Barker factor is the reason for the del ay.
A deliberate and intentional delay by the

prosecution for the purpose of hindering the
defense or otherwi se gaining a tactical advantage

is weighed heavily against the state. An
uni ntentional and inadvertent delay, however, is
wei ghed nuch |ess heavily. Where the state

advances valid reasons for the delay, or the del ay
is attributable to acts of the defendant, this
factor is weighed in favor of the state.

Cowart, 16 F.3d at 647 (citing Barker, 407 U S. at 531).

West was indicted on February 12, 1988; on February 24, he
filed a pro se "Demand to be Returned for Trial/Mtion to D sm ss"”;
and, on March 4, the state trial court entered an order authori zing
the sheriff to transfer West fromthe state penitentiary to the
county jail. On July 7, West filed a notion to suppress. On July
29, the state court granted West's notion for a continuance; the
order states expressly that West "has waived his right to a speedy
trial for this Term" At trial, the judge noted that the hearing
on West's notion to suppress was conti nued twi ce due to the court's
crowded docket and the trial of a civil case; that an order denying
West's notion to suppress was entered in October 1988; that the

parties were engaged in plea negotiations at the tine of docket

call for the Novenber term of court; and that the case was not



tried during the January 1989 term because of the death of the
judge's father. The case was tried in the next termof court.

Al t hough the delay between indictnment and trial is not
attributable solely to West, a portion of it was caused by his
suppression and conti nuance notions. There is a valid explanation
for the remainder of the delay, and there is no evidence of
"deliberate and intentional delay by the prosecution for the
pur pose of hindering the defense or otherw se gaining a tactical
advantage". See id. at 647. Accordingly, this factor weighs in
favor of the State.

The next factor is whether West asserted his right to a speedy
trial. "[FJailure to assert the right will make it difficult for
a defendant to prove that he was denied a speedy trial." Barker,
407 U. S. at 532. As stated, on February 24, 1988, Wst filed a pro
se "Demand to be Returned for Trial/Mtion to Dismss", which could
be construed as an assertion of his right to a speedy trial. As
noted, however, West waived his right to a speedy trial when he
requested a continuance in July 1988. Moreover, at trial, West
requested that his pro se notion be "dism ssed", and the state
court granted his request. Under these circunstances, we concl ude
that this factor weighs in favor of the State.

The final factor is whether West was prejudiced by the del ay.
Because the other factors do not weigh heavily against the State
(i ndeed, they weigh in favor of it), West "nust make an affirmative
show ng of actual prejudice.”" Cowart, 16 F.3d at 647. He has not

asserted any actual prejudice to the presentation of his case



Moreover, his incarceration for another conviction following his
parol e revocati on does not constitute prejudice. |d.
D

Finally, Wst asserts that the evidence is insufficient to
support his conviction. Under M ssissippi |aw, burglary is (1) the
unl awf ul breaking and entering of a structure, (2) with the intent
to steal or coonmit a felony therein. See Mss. Code Ann. § 97-17-
33.

The evidence was circunstantial, and consisted of the
followng. On April 17, 1987, the Hattiesburg, Mssissippi, Cty
Hal | was burgl ari zed. A safe in the tax departnent office was
broken into; taken fromit were $500 in petty cash, sonme checks,
and three rings, which had been placed there for saf ekeepi ng by an
enpl oyee who was on vacation at the tinme of the burglary. Several
ot her offices were ransacked, another safe was broken into through
an adjoining office, and door knobs and dead bolts were tw sted
of f. The investigating officer testified that the |ocks and
deadbol ts had been pried or twisted off with what appeared to be a
pi pe wrench. A key was used to unlock a vending machine, from
whi ch the coin box was renoved. A grating had been unscrewed from
the bottom of a door to gain entrance into a |locked office, and a
w ndow had been renoved fromanother office door. Photographs were
admtted i nto evidence showing a hole in the side of the safe, with
peel ed-back netal and broken concrete. A broken screwdriver was

found next to the door leading to the safe in the tax departnent.



Police officers dusted for fingerprints, but were unable to
obtain any. On the basis of a ridge pattern found on top of one of
the filing cabinets, they determned that the burglar had worn
gl oves. Sone fibers and human hair were found next to the safe,
but the state crinme |aboratory determned that they were
i nsufficient for anal ysis.

Late on the evening of June 24, 1987, a Hattiesburg police
officer was patrolling a high crine area and heard a noise that
sounded like the jingling of netal. When he turned around to
i nvestigate, he sawa man, later identified as West, wal ki ng on the
sidewal k in front of a business that had been burglarized nunmerous
tines. No ot her persons were in the vicinity. Wst identified
hinmself to the officer as Larry Hooker, and showed him a valid
driver's license in that nane. Wst wal ked up to the officer and
spoke to him he was carrying a bag with a shoul der strap, which
rattl ed when he adjusted it. Wen the officer asked what was in
the bag, West stated that he had sonme tools to work on his bicycle
(the officer testified that there was no bicycle in sight), and
gave the officer permssion to |ook inside the bag. The bag
contained, inter alia, tw bank bags, a pair of gloves, a shower
cap, a hamer, a roofer's tool, a pipe wench, pry bars, two
flashlights, and sone vendi ng nmachi ne keys.? On the bottomof the

bag was sone | oose "safe dust" (powdered concrete residue which

2 The keys found in West's bag were not tested to see if they
woul d open the vending nmachines in Cty Hall.
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results when a safe is broken into).® The officer testified that
none of the tools in the bag were the type that woul d be consi stent
w th working on a bicycle; another officer testified that they were
consistent with the type used to commt the burglary at Gty Hall.
West was arrested and charged wth possession of burglary tools.
At the tinme of his arrest, he was unenpl oyed.

After learning of the burglary tools and safe dust found in
the bag sei zed fromWest, the police detective who had i nvesti gated
the April 17 Gty Hall burglary obtained a search warrant for a
m ni -war ehouse rented by West, a safety deposit box rented under
t he nanme of Larry Hooker, and the apartnent where West resided. At
West's residence, in a deadbolted bathroom linen closet, the
officers |ocated the rings taken fromthe tax departnent safe at
City Hall; the rings were in a bank bag.

West contends that the evidence proves only that he possessed
stolen property, not that he conmtted burglary, because, wth the
exception of the rings recovered from his residence, the State
i ntroduced no evidence placing himat the scene of the burglary.
A habeas petitioner is entitled to relief on an insufficient
evidence claimonly if "no rational trier of fact could have found
proof of guilt beyond a reasonable doubt”. Jackson v. Virginia,

443 U. S. 307, 324 (1979).

3 Sanpl es of the concrete fromthe safe in the tax departnent
were not conpared with the concrete dust found in Wst's bag

because the state crinme lab infornmed the police that there was no
way to conduct such a test.
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Al t hough nearly two nonths el apsed between the burglary and
West's arrest for possession of burglary tools, a rational juror
coul d have found that West used those tools to conmt the burglary
at Gty Hall, and could have inferred that Wst took the rings,
which were found in the |ocked closet at his residence, fromthe
safe in the tax departnent at City Hall. "It is not necessary that
t he evi dence excl ude every reasonabl e hypot hesi s of i nnocence or be
whol Iy inconsistent wth every concl usion except that of guilt....
A jury is free to choose anong reasonable constructions of the
evi dence. " United States v. Bell, 678 F.2d 547, 549 (5th Cr.
1982), aff'd, 462 U.S. 356 (1983).

L1l
For the foregoing reasons, the denial of habeas relief is

AFF| RMED.



