UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60453
Summary Cal endar

JAMES RUTHERFORD
Pl ai ntiff-Appellant,

VERSUS
DONNA E. SHALALA, Secretary,

of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissipp

(4-93- C\-54)
(Decenber 22, 1994)

Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
THORNBERRY, Circuit Judge:”
Facts and Prior Proceedi ngs
Janes Rutherford applied for social security disability
benefits and supplenental security income on August 13, 1991

alleging disability since July 15, 1989. 1In his applications for

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



benefits, Rutherford all eged that he suffered fromarthritis, nerve
probl ens, kidney problens, and fluid retention. Rut herford
asserted that he earned wages of $125 per week as a pest
extermnator with Scratch Termte.

The Social Security Admnistration denied Rutherford's
applications, as well as his request for reconsideration.
Rut herford then sought a hearing before an adm ni strative | awj udge
(ALJ). Followi ng the hearing, the ALJ determ ned that Rutherford
had been worki ng at a paying job that required significant physical
activities, therefore Rutherford's work constituted substantia
gainful activity. Accordingly, the ALJ concluded that Rutherford
was not disabled within the neaning of the Social Security Act.

Rut herford requested review of the ALJ's decision by the
Appeal s Counci |, but the Appeal s Council denied his request, noting
that the evidence supported the ALJ's finding of no disability.
Rut herford then filed a conplaint in district court for judicial
review of the decision. The case was referred to a nmagistrate
judge, who recommended that the district court affirm the
Secretary's decision to deny benefits. The district court adopted
the magi strate judge' s recommendati on over Rutherford's objections.
Rutherford tinely appeals to this Court. W affirm

Di scussi on

Appel l ate review of the Secretary's denial of benefits is
limted to determ ning whether: (1) the decision is supported by
substanti al evidence; and (2) proper |egal standards were used to

eval uate the evidence. Villav. Sullivan, 895 F.2d 1019, 1021 (5th



Cr. 1990). If the Secretary's findings are supported by
substantial evidence, then the findings are conclusive and the
Secretary's decision mnust be affirned. 42 U.S.C. § 405(9);
Ri chardson v. Perales, 91 S.Ct. 1420 (1971). "Substantial evidence
is nore than a scintilla, |ess than a preponderance, and is such
rel evant evidence as a reasonable m nd m ght accept as adequate to
support a conclusion.” Villa, 895 F.2d at 1021-22 (internal
quotations and citations omtted). This Court, however, may not
rewei gh the evidence presented to the Secretary because conflicts
in the evidence are for the Secretary to determ ne and not for the
courts to resolve. Spellman v. Shalala, 1 F.3d 357, 360 (5th Cr
1993).

In evaluating a disability claim the Secretary nust follow a
five-step sequential process. See Miuse v. Sullivan, 925 F. 2d 785,
789 (5th Cr. 1991). The first step provides that an individua
"who i s working and engagi ng in substantial gainful activity wll
not be found di sabl ed regardl ess of the nedical findings." Wen v.
Sullivan, 925 F.2d 123, 125 (5th Cr. 1991). "A finding that a
claimant is disabled or is not disabled at any point in the five-
step review is conclusive and termnates the analysis." 1d. at
125- 26.

The ALJ term nated the eval uation process at the first step,
finding that Rutherford had been engagi ng in substantial gainful
activity throughout the period of the alleged disability.

Rutherford contends that the ALJ erred by termnating the



eval uating process at the first step and by underestimting the
severity of his inpairnents.

The Social Security Act defines disability as the "inability
to engage in any substantial gainful activity by reason of any
nmedi cal |y determ nabl e physical or nental inpairnment which .
has | asted or can be expected to last for a continuous period of
not | ess than twelve nonths." 42 U.S.C. 8§ 423(d)(1)(A) (disability
i nsurance); see 42 U.S.C. 8§ 1382c(a)(3)(A) (supplenental security
i ncone). Substantial gainful activity has been described as "work
activity that involves doing significant physical or nental
activities." 42 U S.C. 8§ 404.1572(a), 416.972(a). "[Work may be
substantial even if it is done on a part-tine basis.”" 1d. The
regul ati ons, however, create a presunption that the cl ai mant has
been engaging in substantial gainful activity based on the
claimant's average earnings for the period at issue. 20 C F. R 88
404. 1574(b)(2), 416.974(b)(2); see Davis v. Schweiker, 641 F.2d
283, 286 (5th Cr. Unit B 1981). If unrebutted, this presunption
negates any finding of disability. | d. Thus, the anount of a
claimant's earnings can constitute substantial evidence of
nondi sability. [|d.

The Secretary found that the evidence indicated that
Rut herford' s work constituted substantial work activity within the
meaning of the regulations because his job duties involved
significant physical and nental activities and his earned incone
from the work for the period at issue fell wthin guideline

standards. See 20 C.F. R 88 404.1572(a), 416.972(a). Rutherford's



testinony at the hearing supports these assertions. Rut herford
testified that he was paid to drill foundation hol es under houses
wth an electric drill, dig shallow ditches around houses with a
pi ck, crawl under houses to inspect for termtes, and drag a hose
from his truck under houses to spray chemcals in the holes or
ditches. Mreover, Rutherford's earnings during this period create
a presunption under the regulations that Rutherford engaged in
substantial gainful activity throughout the period in which he
all eged he was disabl ed. Al t hough the record contains sone
conflicting evidence as to Rutherford's earnings for the years
1990-92, it sufficiently supports the ALJ's findings that
Rut herford earned in excess of $300 per nonth for 1989 and nore

t han $500 per nonth for the years 1990-92.! "This Court may not

! The record establishes that in 1989 Rutherford earned an
average of $367.13 per nonth, which exceeds the $300 anmount set
forth in the regulations and establishes a presunption that
Rut herford engaged i n substantial gainful activity. See 20 C F.R
88 404.1574(b)(2)(vi), 416.974(b)(2)(vi). Information provided by
Scratch Termte to the Social Security Admnistration indicates
that Rutherford's average nonthly earnings for the years 1990, 1991
and the first eight nonths of 1992 was $502.11. This exceeds the
$500 anmount set forth in the regul ati ons and creates a presunption
that Rutherford engaged in substantial gainful activity. See 20
C.F.R 88 404.1574(b)(2)(vii), 416.974(b)(2)(vii).

We note in passing that Rutherford' s testinony concerning his
earnings conflicts with the informati on provided by Scratch Termte
as well as his application for supplenental security incone.
Rut herford testified that he nmde about $82 per week, but his
application for benefits stated that he made about $125 per week.
Still further, records at the Social Security Admnistration differ
fromboth of these amounts. The ALJ noted the discrepancies in the
record regarding Rutherford's earnings, and concl uded that neither
Rut herford nor his enployer had been candid wth the Social
Security Adm nistration. The ALJ resolved the conflicts in the
evi dence agai nst Rutherford. The ALJ acted well wthin his
discretion in resolving the <conflicting evidence against
Rut her f or d.



rewei gh the evidence or try the issues de novo. Conflicts in
evidence are for the Secretary and not the courts to resolve."
Spellman v. Shalala, 1 F.3d 357, 360 (5th Cr. 1993)(interna
quotations omtted).

Finally, Rutherford's argunent that the ALJ erred by stopping
at step one of the five-step sequential evaluation process is
W thout nerit. The ALJ need not address each of the five steps in
the sequential evaluation process after determning that the
claimant is not disabled. See Wen, 925 F. 2d at 125-26. Likew se,
Rut herford's contention that the ALJ should have considered the
severity of his inpairnments is wthout nerit because the
determ nati on of whether an inpairnent i s severe occurs at step two
of the eval uation process. ld. at 125. The ALJ need not have
reached step two, having concluded at step one that Rutherford was
not disabled because he was engaging in substantial gainful
activity.

Concl usi on
Based on the foregoing, the decision of the district court is

AFFI RVED.



