I N THE UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-60445
(Summary Cal endar)

FREDERI CK DENSTEL, JR
As Adm ni strator on Behal f of
the Estate of Heinrich C. Denstel,
Pl aintiffs-Appellants,

ver sus

THE CI TY OF MCCOVB
M SSI SSI PPl , POLI CE DEPARTMENT
ET AL.,
Def endant s,

CHARLES ROLAND, I ndividually and
in his Oficial Capacity, etc., and
FRED JOHNSON, Individually and in
his Oficial Capacity, etc.,
Def endant s- Appel | ees.

Appeal fromUnited States District Court
for the Southern District of M ssissipp
(3:92cv675LN)

) (March 8, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

Frederick and Beverly Denstel appeal the judgnent of the
district court dismssing their, 42 U . S.C. § 1983 cl ai magai nst the

two police officers who, while in the line of duty, killed their

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



son. For the follow ng reasons, the judgnent of the district court
is affirmed
BACKGROUND

Hei nrich Denstel suffered from schizophrenia and mld nental
retardation and shared a hone with his parents, Frederick and
Beverly Denstel (the "Denstels"). Heinrich had a history of
vi ol ence and threats against his famly. MConb police officers,
including Oficers Roland and Johnson, had been sunmpned to the
Denstel s home nunerous tinmes to control Heinrich. On Cctober 23,
1991, Oficers Roland and Johnson, as well as, several other
officers, were dispatched to the Denstel hone in response to a
report that Heinrich had threatened the Denstels' |ives. Upon
arriving at the residence, Oficer Roland briefly spoke to the
Denstels, who were across the street in a neighbor's vyard.
Heinrich was in the Denstel hone. Oficer Roland asked the
Denstels if they had any guns in their hone, and Frederick replied
negatively. Roland and Johnson approached the Denstel hone, spoke
to Heinrich for a few mnutes, and then returned to their patrol
cars satisfied that the situation was under control. O ficer
Rol and spoke briefly to the Denstels, informng them that the
of ficers were | eaving.

At this time, Heinrich burst through the front door carrying
arifle, stopped on the front porch, and shouted threats at the
of ficers. The officers sought shelter behind the patrol cars
parked in the street and shouting ensued: Heinrich continued to
shout threats at the officers; the officers shouted at Heinrich

several tines to drop the gun; and the Denstels shouted at the



officers that the gun was inoperable. Heinrich then pointed the
gun at the officers as if taking aim and both Roland and Johnson
fired upon him striking himin the leg, forearm and abdonen.
Hei nrich was transported to a hospital where he died.

The Denstels filed a 8 1983 suit agai nst McConb, M ssi ssippi;
the city's police departnent; and, individually and in their
official capacity, the Gty's Police Chief, Police Oficers Charles
Rol and and Fred Johnson, and the city's mayor and sel ect nen. They
alleged that Oficers Roland and Johnson used excessive force
against Heinrich in violation of the Fourth, Fifth, and Fourteenth
Amendnent s and suppl enental state-lawclains. The defendants filed
a motion for sunmmary judgnent, alleging that all individual
defendants were entitled to qualified inmmunity and that the police
departnment and defendants in their official capacities were
entitled to sovereignimmunity onthe plaintiffs' state-|awcl ains.

The district court denied sunmary judgnent to O ficers Rol and
and Johnson, granted summary judgnent as to all other defendants,
and di sm ssed the appropriate supplenental state |aw clains. The
district court then granted Oficers Roland and Johnson's notion
for reconsideration and, after review, reversed itself, granting
summary judgnent to O ficers Roland and Johnson based on qualified
i nuni ty. The district court entered judgnment dismssing the
plaintiffs' clains agai nst all defendants with prejudice, including
the state-law clains, on June 20, 1994. The plaintiffs appeal ed

tinmely.



DI SCUSSI ON
Argunents presented in the district court that are not briefed

on appeal are waived. Brinkmann v. Dallas County Deputy Sheriff

Abner, 813 F.2d 744, 748 (5th Gr. 1987). The plaintiffs raise
only the issue of summary judgnent based on qualified inmunity as
it applies to Rol and and Johnson, waiving all argunents relating to
summary judgnent in favor of all other defendants.

Summary judgnent is proper if the noving party establishes
that there is no genuine issue of material fact and that it is

entitled to judgnent as a nmatter of |[|aw Canpbell v. Sonat

Ofshore Drilling, Inc., 979 F.2d 1115, 1119 (5th Gr. 1992); Fed.

R Cv. P. 56(c). The party opposing a notion for sunmary j udgnment
may not rely on nere allegations or denials set out in its
pl eadi ngs, but nust provide specific facts denonstrating that there
is a genuine issue for trial. Id.; Fed. R Gv. P. 56(e). On
appeal from summary judgnent, this Court exam nes the evidence in
the light nost favorable to the non-noving party. Salas v.
Carpenter, 980 F.2d 299, 304 (5th Gr. 1992).

Public safety officials are entitled to assert the defense of

qualified imunity. Fraire v. Gty of Arlington, 957 F.2d 1268,
1273 (5th Cr.), cert. denied, us __ , 113 s .. 462 121

L.Ed.2d 371 (1992). Qualified immunity shields governnent
officials performng discretionary functions from civil damages
liability if their actions were objectively reasonable in |ight of

clearly established constitutional law. [|d.



Evaluation of a defendant's right to qualified imunity

necessitates a two-step inquiry. See King v. Chide, 974 F.2d 653,

656-57 (5th Gr. 1992). The first step is whether the plaintiff
alleged the violation of a clearly established constitutional

right. Siegert v. Glley, 500 U S 226, 111 S.C. 1789, 1793, 114

L. Ed. 2d 277 (1991); King, 974 F.2d at 656. The next step is to
determ ne t he reasonabl eness of the officers' behavior. See King,
974 F.2d at 657.

In considering the first prong of the qualified imunity
standard, the officers' conduct is neasured by currently applicable

constitutional standards. Ranki n v. Kl evenhagen, 5 F.3d 103, 106

(5th Gr. 1993). Excessive-force clainms inplicate constitutiona
rights. "[All'l clains that |aw enforcenent officers have used
excessive force--deadly or not--in the course of an arrest,
i nvestigatory stop, or other “seizure' of a free citizen should be
anal yzed under the Fourth Amendnment and its " reasonabl eness'

standard . " Gahamyv. Connor, 490 U. S. 386, 395, 109 S. Ct

1865, 104 L.Ed.2d 443 (1989). Because it is well settled that a
| aw enforcenent officer's use of excessive force inplicates the
Fourth Anmendnent's guarantee agai nst unreasonable seizures, the
plaintiffs alleged the violation of a clearly established
constitutional right. See King, 974 F.2d at 656; Rankin, 5 F.3d at
106- 07.

The next prong of the qualified-imunity standard neasures the
reasonabl eness of the officers’ actions. The objective

reasonabl eness of the officers' conduct nust be neasured wth



reference to the law as it existed at the tine of the conduct in

questi on. King, 974 F.2d at 657; see Harlow v. Fitzgerald, 457

U S. 800, 818-19, 102 S.C&t. 2727, 73 L.Ed.2d 396 (1982).
Under Johnson v. Morel, 876 F.2d 477, 480 (5th Gr. 1989), the

necessary elenents were: "(1) a significant injury which (2)
resulted directly and only fromthe use of force that was clearly
excessive to the need; and the excessiveness of which was (3)
obj ectively unreasonable.” The plaintiff's claimfailed if any one
of these elenents was lacking. 1d. (footnote onmtted).?

Determ nation of objective reasonableness entails a highly

fact-specific inquiry measured against a standard that "“is not
capabl e of precise definition or nmechanical application.'" Spann

v. Rainey, 987 F.2d 1110, 1115 (5th Cr. 1993) (citation omtted).
To determ ne whet her Rol and and Johnson's use of deadly force was
obj ectively reasonabl e the Court nust "bal ance the anount of force

used agai nst the need for that force,"” in the context of the | aw at
the time. |d.

If the officers used no nore force than a reasonable police
of fi cer woul d have deened necessary, they are entitled to qualified

i nuni ty. See id. "The reasonabl eness of a particular use of

1" The Suprene Court has since elimnated the need to prove a
significant injury in the context of an Ei ghth Amendnent excessi ve-
force claim See Hudson v. MMIlian, 503 U S. 1, 112 S. C. 995,
1000, 117 L. Ed. 2d 156 (1992). In Harper v. Harris County, Tx, 21
F.3d 597 (5th Gr. 1994), we held that the significant injury test
no longer applied to excessive force clains under the Fourth
Anendnment. 1d. at 600. However, at the tinme the claim arose, a
significant injury was required and thus that is the lawthat is to
be appli ed. See id. at 601. Def endants do not dispute that a
significant injury occurred here.




force nmust be judged fromthe perspective of a reasonable officer
on the scene, rather than with the 20/20 vision of hindsight."
Graham 490 U. S. at 396. "The cal culus of reasonabl eness nust
enbody al | owance for the fact that police officers are often forced
to make split-second judgnents--in circunstances that are tense,
uncertain, and rapidly evol vi ng--about the anount of force that is
necessary in a particular situation."” Id. at 396-97. If an
i ndi vi dual poses a threat of serious physical harmto the officer
or others, the wuse of deadly force is not a constitutional

violation. See Fraire, 957 F.2d at 1275-76 (citing Tennessee V.

Garner, 471 U. S 1, 11-12, 105 S.C. 1694, 85 L.Ed.2d 1 (1985)).

The case under consideration involves such a rapidly evol ving
and tense situation. The district court considered the
ci rcunst ances surroundi ng the shooting and t he knowl edge avail abl e
to the officers at that tine and rul ed that,

even had [the officers] heard the Denstels'
war ni ngs, they cannot be faulted for failing
to heed them as the Denstels had already |ied
to, or at least msled them once. Thus, at
the tinme he was shot, Heinrich was threatening
to kill the officers and hol ding a gun which,
so far as the officers knew or had reason to
believe, was in working order. . . . [T]he
of ficers' actions were objectively reasonabl e
given the circunstances with which they were
confronted and the information known to them
[ Foot notes omtted.]

In Young v. Gty of Killeen, 775 F.2d 1349 (5th Cr. 1985), a

police officer had observed a drug transaction between Young and
anot her person. The officer approached the suspects in his car

wth the lights flashing. Young attenpted to flee in his car, but



the officer bl ocked Young's path with his patrol car. The officer
left his car and told Young to get out of his vehicle. In
response, Young reached under the seat. The officer then shot and
killed him

This Court in finding that the individual police officer's
actions were reasonable stated "If Young' s novenents gave [the
police officer] cause to believe that there was a threat of serious
physi cal harm [the police officer's] use of deadly force was not
a constitutional violation." |1d. at 1353 (citations omtted). W
al so stated that "no right is guaranteed by federal |aw that one
will be free fromcircunstances where he will be endangered by the
msinterpretation of his acts." 1d.

The instant case is simlar to Young in that the victi mof the

shooting had acted in a threatening manner. I n Young, it was
Young's act of reaching under the seat. In this case, it was

Heinrich Denstel's far nore threatening actions of bursting onto
t he porch brandi shing a weapon and naki ng threats. The Denstel s’
protestations to the officers that the weapon could not fire did
not dimnish the threat of serious bodily harm posed by Heinrich
given the possibility that: (1) the Denstels had lied about
whet her a weapon was on the prem ses and thus they couldn't be
trusted about whether the weapon worked or (2) Heinrich had
obt ai ned a worki ng weapon froma location in the house unknown to

t he Denstels.



I n Tennessee v. Garner, 471 U.S. 1, 105 S.Ct. 1694, 85 L. Ed. 2d

1 (1985), the Suprene Court stated, in the context of using deadly
force to prevent an escape, that:

Where the officer has probable cause to believe

t hat the suspect poses a threat of serious physical

harm either to the officer or to others, it is not

constitutionally unreasonable to prevent escape by

using deadly force. Thus, if the suspect threatens

the officer with a weapon . . deadly force nmay be

used if necessary to prevent escape, and if, where

f easi bl e sone warni ng has been given.

ld. at 11-12, 105 S.Ct. at 1701. In the context of this case
where the officers faced a threat of serious physical harm it was
not constitutionally unreasonable for themto use deadly force. W
therefore hold that the officers were entitled to qualified
i nuni ty.

The Denstel s contend that the | ocation of the bullet wound and
the evidence of foreign material in the wound indicate that
Heinrich Denstel was shot while trying to turn away from the
officers. They also argue that Heinrich posed no threat because
the police officers had shielded thensel ves behind their patro
cars. Qur examnation of the testinony reveals that Denstel was
shot while his body was turning and that the officers had shiel ded
t hensel ves behind their patrol cars. However, these facts do not
change the results of our analysis. Heinrich still had arifle and
he was still threatening to shoot the officers. Thus, when the

officers made their decision to use deadly force, Denstel stil

posed a risk of causing serious bodily injury to others.



CONCLUSI ON
Because Heinrich Denstel posed a threat of causing serious
bodily harm to other officers, Oficers Roland and Johnson
reasonably responded with deadly force. O ficers Roland and
Johnson are therefore entitled to qualified imunity for their

actions. The judgnent of the district court is therefore AFFI RVED,
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