IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60440
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
ANTONI O SALDANA
Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 4:93-CR-21-BS
) (Novenber 17, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

This Court nust exam ne the basis of its jurisdiction on its

own notion if necessary. Msley v. Cozby, 813 F.2d 659, 660 (5th

Cr. 1987). Rule 4(b), Fed. R App. P., requires that the notice
of appeal in a crimnal case be filed within 10 days of entry of
the judgnent. The district court entered judgnent on May 11,
1994. Saldana filed a notice of appeal on June 20, 1994. A
tinmely notice of appeal is a nandatory precondition to the

exercise of appellate jurisdiction. United States v. Merrifield,

764 F.2d 436, 437 (5th Gr. 1985).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Sal dana's notion for judgnent of acquittal or for newtrial
has no effect on the tineliness of his appeal. Rule 33, Fed. R
Crim P., provides that notions for new trial based on grounds
ot her than newly discovered evidence, as this notion was, "shal
be made within 7 days after verdict or finding of guilt or within
such further tinme as the court may fix during the 7-day period."
Rule 29(c), Fed. R Crim P., requires that a postverdict notion
for judgnent of acquittal be nade within 10 days after the jury
is discharged. The jury rendered its verdict of guilty on
February 14, 1994, and was di scharged the sane day. Saldana did
not nove for an extension of time in which to file his
postverdict notion and did not file and serve it until My 13,
1994, two days after judgnent was entered. The tine to appeal
was not interrupted by the untinely notion. See Rule 4(b).

Rul e 4(b), however, allows the district court to grant a
crim nal defendant an additional 30 days in which to file a
noti ce of appeal upon a show ng of excusable neglect. The filing
of an untinely notice of appeal within the 30-day period is
customarily treated by this Court in crimnal cases as a notion
for a determ nation whet her excusabl e neglect entitles the

defendant to an extension of tine to appeal. United States v.

&ol ding, 739 F.2d 183, 184 (5th Cr. 1984). Saldana has filed
his notice of appeal within the 30-day period. W therefore
remand the case to the district court for a determ nation whether
the defendant's untinely filing of the notice of appeal was due
to excusabl e negl ect.

REMANDED.
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