IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60433
Summary Cal endar

OBEDI AH BESTER, JR.
Pl ai ntiff-Appellant,
vVer sus

DONNA E. SHALALA, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(4:93-CV-55)

(Decenber 27, 1994)
Before JOLLY, H GE NBOTHAM and DeMOSS, Circuit Judges.
PER CURI AM *
I

On Novenber 26, 1991, Ovbediah Bester, Jr., applied for
suppl enmentary security incone benefits, alleging a disability
begi nning on February 19, 1991, because of knee problens and
headaches. H's application was denied initially and again on

reconsi deration. Bester requested and recei ved a heari ng before an

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



admnistrative | aw judge ("ALJ") who determ ned t hat Bester was not
di sabl ed within the neani ng of the Social Security Act. Based upon
t he Medi cal - Vocati onal Guidelines, see 20 CF.R Pt. 404, Subpt. P,
App. 2, the ALJ concluded that Bester was incapable of performng
hi s past work as a pai nter/sandbl aster but that he had the residual
functional capacity to performthe full range of sedentary work.
The decision of the ALJ becane the decision of the Secretary when
the Appeal s Council denied Bester's request for review

Bester then filed suit in the district court seeking revi ew of
the Secretary's decision. The district court adopted the report
and recomendation of the magistrate judge and affirned the
Secretary's decision. Bester now appeals to this court.

I

In reviewing the Secretary's decision to deny disability
benefits, we nust determ ne whether there is substantial evidence
inthe record to support the decision and whet her the proper |egal

standards were used in evaluating the evidence. Villav. Sullivan,

895 F.2d 1019, 1021 (5th Cr. 1990). Substantial evidence is nore
than a scintilla, but less than a preponderance. It is such
rel evant evidence as a reasonable m nd m ght accept as adequate to
support a conclusion. |d. at 1021-22. |In applying this standard,
this court may not reweigh the evidence or try the i ssues de novo,
but nust reviewthe entire record to determ ne whet her substanti al

evi dence exists to support the Secretary's findings.



The Soci al Security Act defines "disability" as the "inability
to engage in any substantial gainful activity by reason of any
medi cal | y det erm nabl e physical or nental inpairnent which can be
expected to result in death or which has | asted or can be expected
to last for a continuous period of not less than twelve nonths."
42 U.S.C. § 423(d)(1)(A). The Secretary follows a five-step
process in evaluating a disability claim A finding that a

claimant is not disabled at any point term nates the sequenti al

eval uati on. Crouchet v. Sullivan, 885 F.2d 202, 206 (5th Cr.
1989). The five steps are:
1) Claimant is not presently working;
2) Claimant's ability to work is significantly limted by a
physi cal or nental inpairnent;
3) Claimant's inpairnent neets or equals an inpairnent
listed in the appendix to the regulations (if so,
disability is automatic);

4) | npai rment prevents clai mant from doi ng past
rel evant work;

5) Cl ai mant cannot performrel evant worKk.

See Muse v. Sullivan, 925 F.2d 785, 789 (5th Cr. 1991); 20

C.F.R § 404.1520.

Initially, the burden is on the claimnt to establish that he
is unable to do his previous work. The burden then shifts to the
Secretary to show that there is other substantial work that the
claimant can perform If the Secretary neets this burden, the

claimant nust then prove that he is not able to perform the



alternate work. Anderson v. Sullivan, 887 F.2d 630, 632-33 (5th

Cir. 1989). In general, "[i]n determ ning whether the clai mant can
do any other work, the Secretary considers the claimant's residual
functional capacity, together wth age, education, and work
experience, according to the Medical-Vocational GQuidelines set

forth by the Secretary." Selders v. Sullivan, 914 F.2d 614, 618

(5th Cr. 1990). The Secretary concluded that Bester was not
di sabled at step 5 of the sequential eval uation.
111
A
On appeal, Bester contends that the Secretary should not have
relied exclusively on the Mdi cal -Vocational guidelines and shoul d
have consulted with a vocational expert.
When the characteristics of the claimant correspond to
criteria in the Medical-Vocational Cuidelines of the
regulations, . . . and the claimant either suffers only
from exertional inpairnments or his non-exertional
i npai rments do not significantly affect his residual
functional capacity, the ALJ may rely exclusively on the
Quidelines in determning whether there is other work
avai |l abl e that the claimnt can perform

Fraga v. Bowen, 810 F.2d 1296, 1304 (5th Cr. 1987). O herw se,

the ALJ nust use vocational testinony or other |ike evidence to
show t hat such jobs exist.

"[Plain may constitute a non-exertional inpairnent that limts
the range of jobs a claimnt otherw se would be able to perform™
Id. Since pain alone can be disabling, the ALJ nust give

consideration to the claimant's subjective conplaints of pain, and



the ALJ has a duty to nmake affirmative findings regarding the
credibility of the claimant's assertions regarding pain. See

Scharlow v. Schweiker, 655 F.2d 645, 648-49 (5th Gr. 1981)

(reversing decision of secretary because ALJ failed to rule on
credibility of claimant's subjective conplaints of pain). It is
wWthinthe Secretary's discretionto determ ne the pain's disabling

nature. Wen v. Sullivan, 925 F. 2d 123, 128 (5th Gr. 1991). Pain

constitutes a disabling condition only when it is "constant,
unremtting, and wholly unresponsive to therapeutic treatnent."”
Selders, 914 F. 2d at 618-19. "There nust be clinical or |aboratory
di agnostic techniques which show the existence of a nedical
i npai rment whi ch could reasonably be expected to produce the pain
alleged.” [|d. at 618.

The ALJ found that Bester's ability to performthe full range
of sedentary work was not significantly conpronm sed by non-
exertional |imtations, including pain. The ALJ's finding is
supported by substantial evidence because the record contains no
clinical findings that denonstrate the existence of a nedical
i npai rment that can reasonably be expected to produce the | evel of
pain alleged by Bester. Therefore, the ALJ did not err by relying
excl usively on the Medical -Vocational guidelines.

B

Bester also argues that the ALJ erred by failing to consider

the conbined effect of all of his inpairnents. As in Fraga, the

ALJ found that Bester did not suffer from a conbination of



i npai rments. The ALJ discredited Bester's testinony regarding his
all eged arm and shoul der disconfort, his chronic headaches, and
side-effects of his nedication. Substantial evidence supports the
ALJ's determ nation that these conditions were not disabling. See
Fraga, 810 F.2d at 1305.
C
Finally, citing Richardson v. Perales, 402 U. S. 389, 390, 401,

91 S.Ct. 1420, 28 L.Ed.2d 842 (1971), Bester argues that he was
only required to "prove his case above a scintilla and not by a

preponderance of the evidence." |In Harper v. Sullivan, 887 F.2d

92, 96 (5th Cr. 1989), the Court held that statenments to this
effect in the jurisprudence refer to the "quantity of evidence
required to support admnistrative findings of the ALJ, not to a
claimant's burden of proof."
|V

W thus find no reversible error in the proceedings or
hol di ngs of the Secretary and therefore hold that the judgnent of
the district court is

AFFI RMED



