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PER CURI AM *

Santiago Salinas-Glvan ("Salinas") was convicted of

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



conspiracy to inport cocaine, see 21 UGS C. 88 963, 952(a),
960(b) (2) (1988); inportation of cocaine, see 21 U. S.C. 88 952(a),
960(b)(2), 18 U.S.C. 8 2 (1988); conspiracy to possess wth intent
to distribute cocaine, see 21 US C 88 846, 841(a)(1),
841(b) (1) (B) (1988); possession with intent to distribute cocaine,
see 21 U.S.C. 88 841(a)(1), 841(b)(1)(B), 18 U.S.C. § 2; conspiracy
to inport marijuana, see 21 U S . C. 88 963, 952(a), 960(b)(4)
(1988); inportation of marijuana, see 21 U S C. 88 952(a),
960(b)(4), 18 U S.C. 8§ 2; conspiracy to possess wth intent to
di stribute marijuana, see 21 U.S.C. 88 846, 841(a)(1), 841(b)(1)(D)
(1988); and possession with intent to distribute marijuana, see 21
U S C 88 841(a)(1l), 841(b)(1)(D), 18 U.S.C. § 2. After failingto
appear for sentencing, Salinas pled guilty to and was convi cted of
failing to appear in connection with a felony charge, see 18 U. S. C
8§ 3146 (1988). Salinas appeals his convictions. W affirm
Sal i nas' drug convictions and di sm ss his appeal of the failure-to-
appear conviction.
I

The evidence presented to the jury included the follow ng
testinony. United States Custons Agents Espi ndol a and Di Ni col a saw
Salinas drive a brown car down a road | eading to the United States-
Mexi co border at the Ro Gande. Salinas was alone at the tine,
but he returned to the road with a passenger approximtely ninety
mnutes later. The agents stopped the vehicle.

Agent Espindola testified that Salinas told himthat he had

gone to the beach to swim Espi ndol a observed that Salinas'



clothing,! shoes, socks, and hair were dry, and he saw no bat hi ng
suit in the car.? Salinas then explained that he had deci ded not
to swm but instead to dig under ebony trees for topsoil for his
garden. Espindola testified that there was no dirt in the car, and
that the ebony trees were |located at least five mles fromthe
beach in a different direction.

After agreeing to a search of the car, Salinas opened the
trunk. Espindolatestifiedthat the trunk contained buckets, tubs,
a spare tire, a shovel, and a section of carpet. Upon lifting the
carpet, Espindola found a board covering the spare tire
conpartnent; underneath, he found a bag. Salinas told Espindola
that he did not know what was in the bag, but his passenger, Jose
Garza-Arratia, volunteered that the bag was his and that it
contai ned nmarijuana. Espi ndola also found a smaller, plastic
package of white powder in the bag, and Garza-Arratia comented to
the agents that it appeared to be cocaine.?

Agent DiNicolatestified that he observed Espi ndol a search t he
car, and that he snelled marijuana when Sal i nas opened the trunk.
DiNicola also stated that Salinas was cooperative, but that "he
| ooked shaken,"” and that Salinas' "hands were trenbling."

Garza-Arratia testified that he had been fishing in Mexico

when several unidentified men hired himto carry a bag contai ni ng

1 Sal i nas was wearing |long pants and a shirt.

2 Agents later determ ned that Salinas had no bathing suit either on

his person or in the car.

8 Testing later determined that the bag contai ned approxi mately 23

pounds of marijuana and 754.9 granms of cocai ne.
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marijuana into the United States.* They told himto put the bag in
the trunk of a red car once he reached the American side of the
river, and one of the nen pointed to the only car visible on the
other side. A boy then took Garza-Arratia across the river in a
not or boat .

Garza-Arratia testified that once he reached t he Aneri can si de
of the river, the boy told himto run to the car that the nen had
identified, and that Salinas, who was standing near the car,
nmotioned to himand called to himto hurry. Salinas had the trunk
open, and a tub and shovel were on the ground near the car.?®
Salinas and Garza-Arratia put the bag in the spare tire
conpartnent, and Sal i nas covered the conpartnment with a board, sone
carpet, atire, and the tub. According to Garza-Arratia, Salinas
did not speak with him and they got in the car and proceeded down
t he beach. The car becane stuck in the sand twi ce before they | eft
t he beach. After Salinas reached the road and proceeded toward
Brownsville, the Custons agents stopped the car.

Salinas, who is retired and si xty-seven years old, testified
that every few nonths he drove to the beach area to collect mnulch
for his garden and to sell. On the day in question, he drove to
the ebony grove and nmarked a spot where he planned to dig mulch,
but then he decided to swi m before digging.

Salinas then testified that he drove along the beach and

4 Garza-Arratia testified at trial that the nen did not tell hi mabout

the cocaine in the bag.

5 Garza-Arratia could see no dirt in the car.
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wat ched peopl e fishing, but when he went into the water to swm he
nerely wet his head because the water was so cold.® He then gave
a ride to a man who wanted to join his uncle who was fishing.
Sal i nas continued down the beach and stopped to talk to "about ten

boys that were fishing" where there were "a l|lot of pickups and
trucks." Salinas testified that he then noticed that his car had
| ost oil and that the dip stick was broken, and he opened his trunk
to l ook for sone string or wire. After fixing the car and talking
to the boys for sone tine, they watched a man cross the river and
approach Salinas' car. Salinas testified that he went over to see
what the man wanted, and that the man asked if Salinas would take
himto Brownsville and if he could put his bag in Salinas' trunk.
Agreeing, Salinas noved the tire and board to one side of the
trunk, and the man put the bag in the trunk. Part of the bag was
in the spare tire conpartnent, but Salinas stated that it was
easily seen when the trunk was open. Salinas testified that he did
not know that the bag contained drugs, that he had not hel ped the
man, later identified as Garza-Arratia, place the bag in the trunk,
and that he had not noticed any odor of marijuana. When asked
about the discrepancy between his testinony and the agents'
description of the trunk and the location of the bag, Salinas
suggested that the board and carpet nmay have slid over and covered
t he bag.

After the Custons agents stopped Salinas' car and found the

6 Salinas stated that he was wearing gymshorts and slippers when he

went into the water.



drugs in the bag, they arrested Salinas and Garza-Arratia. Both
were indicted on eight counts of drug offenses: conspiracy to
i nport and possess nmarijuana and cocai ne, possession of marijuana
and cocaine wthintent to distribute, inportation of marijuana and
cocai ne, and aiding and abetting the possession and i nportation of
mar i j uana and cocaine. Garza-Arratia pled guilty to inportation of
cocai ne and testified against Salinas pursuant to a pl ea agreenent
in which the Governnent agreed to petition for a reduced sentence
for Garza-Arratia if he cooperated in the prosecution of Salinas.
After Salinas was convicted on all eight counts, he was rel eased on
bond. He failed to appear for sentencing. Follow ng his
subsequent arrest, Salinas pled guilty to failing to appear. The
district court sentenced himto sixty nonths' inprisonnent on the
drug offenses, to be foll owed by twenty-seven nonths' inprisonnent
on the failure-to-appear offense. Salinas now appeals his
convi ctions.
|1

Salinas chall enges his drug convictions on the grounds that
the evidence is insufficient to support his convictions. He argues
that the Governnent failed to prove beyond a reasonabl e doubt that
he participated in a drug conspiracy or that he knewthe bag in his
trunk contai ned drugs. Salinas does not dispute that Garza-Arratia
i nported marijuana and cocai ne and placed themin Salinas' car, or

that the quantity of each drug found is sufficient to support a



finding of intent to distribute.’

Because Sal i nas noved for a judgnent of acquittal both at the
end of the Government's case-in-chief and at the close of the
evi dence, we review the sufficiency of the evidence to determ ne
whet her a rational trier of fact could have found the essentia
el enrents of each offense beyond a reasonabl e doubt. United States
V. Quiroz-Hernandez, 48 F.3d 858, 865 (5th Cr. 1995) ("[T]he
inquiry into the sufficiency of the evidence is whether the jury
could reasonably, logically and legally infer that the defendant
was guilty beyond a reasonabl e doubt."), petition for cert. filed,
No. 94-8950 (U.S. Apr. 10, 1995); accord United States .
Jaram |l o, 42 F.3d 920, 922-23 (5th Gr. 1995); United States v.
Fierro, 38 F.3d 761, 768 (5th Gr. 1994), cert. denied, ___ US.

_, 115 S. Ct. 1388, 131 L. Ed. 2d 240 (1995). "The jury retains
sole responsibility for determning the weight and credibility of
t he evidence." Jaramllo, 42 F.3d at 922-23; see also United
States v. Zuniga, 18 F.3d 1254, 1260 (5th Cr.) ("W will not
second guess the jury in its choice of which wtnesses to
believe."), cert. denied, = US |, 115 S C. 214, 130 L. Ed.
2d 142 (1994). W view the evidence, both direct and

circunstantial, as well as all reasonable inferences from that

! See United States v. Rodriguez, 15 F.3d 408, 411 n.2 (5th Gr. 1994)
("Intent to distribute may be inferred fromthe possession of a large quantity
of narcotics."); United States v. Cardenas, 9 F.3d 1139, 1158 (5th G r. 1993)
(noting that | arge anmounts of cash or val ue of contraband can support inference
of intent to distribute), cert. denied, ___ US _ , 114 S . 2150, 128 L. Ed.
2d 876 (1994); United States v. Pruneda-CGonzal ez, 953 F.2d 190, 194 (5th Gr.)
("Ajury may infer a defendant's intent to distribute [a controlled substance]
fromthe possession of a large amount."), cert. denied, __ US _ |, 112 S. C.
2952, 229 L. Ed. 2d 575 (1992).



evidence, in the light nost favorable to the verdict. Jaramllo
42 F.3d at 923; Fierro, 38 F.3d at 768. Mor eover, we determ ne
only whether the jury nmade a rational decision, not whether its
verdict was correct on the issue of guilt or innocence. See
Jaram llo, 42 F.3d at 923 ("A review concentrates on whether the
trier of fact nmade a rational decision to convict or acquit, not
whet her the fact finder correctly determ ned the defendant's guilt
or innocence."). "Further, the evidence need not exclude every
reasonabl e hypot hesis of innocence."” Jaramllo, 42 F.3d at 923;
United States v. Leed, 981 F.2d 202, 207 (5th Gr.), cert. denied,
US|, 113 S. Ct. 1346, 122 L. Ed. 2d 728 (1993). "However,
we nust reverse a conviction if the evidence construed in favor of
the verdict "gives equal or nearly equal circunstantial support to
a theory of guilt and a theory of innocence of the crine charged."'"
Jaram llo, 42 F.3d at 923 (quoting United States v. Menesses, 962
F.2d 420, 426 (5th Cr. 1992)).

In order to convict a defendant of a drug conspiracy, the
gover nnment nust prove the existence of an agreenent to violate the
control | ed substance | aws, the alleged conspirator's know edge of
the conspiracy and intent to join it, and the voluntary
participation of the alleged conspirator in the conspiracy. See
Quiroz-Hernandez, 48 F.3d at 866; Fierro, 38 F.3d at 768; United
States v. Bernea, 30 F.3d 1539, 1551 (5th Cr. 1994), cert. denied,

_US __, 115 S . 1113, 130 L. Ed. 2d 1077 (1995); United
States v. Puig-Infante, 19 F. 3d 929, 936 (5th Cr.), cert. denied,
___US __,115S C. 180, 130 L. Ed. 2d 115 (1994). "Anong the



factors that may be considered by the factfinder in determning
whet her a defendant is guilty of commtting a drug conspiracy crine
are concert of action,' presence anbng or association with drug

conspirators, and "[e]vasive and erratic behavior."'' Bernea, 30
F.3d at 1552 (quoting Cardenas, 9 F.3d at 1157); see al so Quiroz-
Hernandez, 48 F.3d at 866 ("Concert of action can indicate
agreenent and voluntary participation."). "Proof of an overt act
in furtherance of the conspiracy is not required." Fierro, 38 F. 3d
at 768; accord Bernea, 30 F.3d at 1551. The governnent may al so
establish elenments through the «circunstances surrounding the
conspiracy.®

A conviction for possession of a controlled substance wth
intent to distribute requires proof that the defendant know ngly
both possessed a controlled substance and intended to distribute
it.® Actual or constructive possession satisfies the possession
el enent, and t he governnent may prove possession wth either direct

or circunstantial evidence. Quiroz-Hernandez, 48 F.3d at 865;

Rodri guez, 15 F.3d at 411 n.2. To show constructive possession of

8 See Qui roz-Hernandez, 48 F.3d at 866 ("The surrounding circunstances

may establish know edge of a conspiracy."); Fierro, 38 F.3d at 768 ("[A] conmmon
purpose and plan may be inferred from a developnent and collection of
ci rcunmst ances. ").

9 See Quiroz-Hernandez, 48 F.3d at 865 ("A conviction for possession

of drugs with intent to distribute requires the governnent to prove that the
def endant knowi ngly possessed contraband with the intent to distribute.");
Pruneda- Gonzal ez, 953 F.2d at 194 ("In order to prove the offense of possession
with intent to distribute [controlled substances], in violation of 21 U S.C
§ 841(a) (1), the governnent was required to prove beyond a reasonabl e doubt the
(1) knowing (2) possession of [a controlled substance] (3) with intent to
distribute it."); United States v. Mreno-H nojosa, 804 F.2d 845, 847 (5th Gr.
1986) (requiring government to "show beyond a reasonable doubt that [the
def endant] possessed [a control | ed substance], that heintendedto distributeit,
and that he did these two things know ngly").

9



drugs found in a vehicle, "the governnent nust show that the
def endant controlled, or had the power to control, the vehicle or
the contraband; nere proximty to the contraband is not enough.™
Qui roz- Hernandez, 48 F. 3d at 865; see also United States v. Posner,
868 F.2d 720, 722-23 (5th Gr. 1989) ("Constructive possession is
defined as "~ownership, dom nion, or control over the contraband
itself, or domnion or control over the prem ses or the vehicle in

whi ch the contraband was conceal ed. (quoting United States v.
Sal i nas-Salinas, 555 F.2d 470, 473 (5th Cr. 1977)). The
gover nnent usual ly proves know edge t hrough inference based on the
surroundi ng circunstances. United States v. Ronero-Reyna, 867 F. 2d
834, 836 (5th Cir. 1989), cert. denied, 494 U.S. 1084, 110 S. C
1818, 108 L. Ed. 2d 948 (1990).

To obtain a conviction for inportation of a controlled
subst ance, the governnent nust prove the elenents of possession
wthintent to distribute and al so that the defendant played a rol e
in bringing the controlled substance froma foreign country into
the United States. United States v. Q ebode, 957 F.2d 1218, 1223
(5th Gir. 1992), cert. denied, ___ US. __ , 113 S. C. 1291, 122
L. Ed. 2d 683 (1993); United States v. WIIlians-Hendricks, 805 F. 2d
496, 500 (5th Cir. 1986).

A conviction for aiding and abetting requires the governnent
to show that the defendant "associated with a crimnal venture,
purposefully participated in the crimnal activity, and sought by

her actions to make the venture succeed." Jaramllo, 42 F.3d at

923; accord Fierro, 38 F.3d at 768; United States v. Mergerson, 4

10



F.3d 337, 342 (5th Gir. 1993), cert. denied, ___ US. __ , 114 S
Ct. 1310, 127 L. Ed. 2d 660 (1994); United States v. WIllianms, 985
F.2d 749, 753 (5th Cr.), cert. denied, = US |, 114 S. O

148, 126 L. Ed. 2d 110 (1993). A defendant associates with a

crimnal venture by sharing in the crimnal intent of the principal

and participates in the crimnal activity by acting "in sone
affirmati ve manner designed to aid the venture." Jaramllo, 42
F.3d at 923.

Sal i nas argues that the evidence is insufficient to prove that
he knowi ngly possessed the marijuana and cocaine and that he
knowi ngly participated in the conspiracy to inport and possess the
marijuana and cocaine with the intent to distribute it. He
contends that because his version of the facts only shows that he
was present in the car, and because his explanation is plausible,
a rational jury should not have found him guilty beyond a
reasonabl e doubt. Salinas correctly states that a defendant's nere
presence does not suffice to prove know edge or participationin a
drug conspiracy, ° nor does it provide sufficient evidence of either

know ng possessi on of drugs!! or aiding and abetting.!? I|ndeed, we

10 However, although "nere presence at the scene of a crinme or close

association with others will not al one support the inference of a conspiracy,
presence is still a significant factor to be considered within the context of the
ci rcunst ances under which it occurs.” 1d. at 867, see also Fierro, 38 F.3d at

768 ("The jury may infer a conspiracy fromcircunstantial evidence and may rely
upon presence and association, along with other evidence."); United States v.
Robl es- Pantoja, 887 F.2d 1250, 1254 (5th Cr. 1989) ("The jury may infer a
conspi racy agreenment fromcircunstantial evi dence, and may rely upon presence and
associ ation, along with other evidence, in finding that a conspiracy existed."
(citations onitted)).

1 Because the drugs were hidden inside the bag in the vehicle, the
Cover nmrent nmust show nore than the defendant's control of the vehicle to warrant

an inference of know edge. See United States v. Pennington, 20 F.3d 593, 598

11



have reversed convictions where the defendant's nere presence
constituted the only evidence of his involvenent. See United
States v. Sacerio, 952 F.2d 860, 863-66 (5th Cr. 1992) (reversing
conspiracy and possession with intent to distribute convictions
because "nmere suspici on cannot support a verdict of guilty" and no
evi dence of know edge and participation other than defendant's
presence was offered); United States v. Espinoza-Saenez, 862 F.2d
526, 536-38 (5th Cr. 1988) (reversing conspiracy conviction where

governnent offered no conpeting facts" of know edge and
participation and thus, innocent explanation was equally as likely
as guilty explanation); United States v. Gardea-Carrasco, 830 F. 2d
41, 45 (5th Cr. 1987) (reversing conspiracy and possession wth
intent to distribute convictions where no evidence of know edge
that suitcases contained drugs except defendant's presence);
Mor eno- Hi noj osa, 804 F.2d at 847 (reversing possession with intent
to distribute conviction where no evidence of intent to participate
indrug transacti ons except defendant's presence); United States v.
Tolliver, 780 F.2d 1177, 1182-83 (5th GCr. 1986) (reversing

conspiracy and possession with intent to distribute convictions

where drugs hidden and no evidence to show know edge except

(5th Gir. 1994) ("The know edge el enment in a possessi on case can be inferred from
control of the vehicle [in which the drugs are found] in sone cases; when the
drugs are hi dden, however, control alone is not sufficient to prove know edge.");
United States v. Garza, 990 F.2d 171, 174 (5th Cr. 1993) (agreeing that "because
the drugs were hidden [in the vehicle], the government was required to show nore
than control of the vehicle"), cert. denied, __ US _ , 114 S. .. 332, 126

L. Ed. 2d 278 (1993); Ronero-Reyna, 867 F.2d at 836 (requiring other evidence of
know edge when drugs were hidden inside vehicle).

12 “Mere presence and association . . . are not alone enough to sustain

a conviction for aiding and abetting." Jaramllo, 42 F.3d at 923.

12



presence, and defendant's behavior consistent wth [lack of
know edge), vacated on other grounds, 479 U S. 1074, 107 S. C
1267, 94 L. Ed. 2d 128 (1987). Salinas argues that his case is
i ke Sacerio, Espinoza, Gardea, Mreno, and Tol liver, in which the
evidence was insufficient to prove anything other than nere
presence, and that we should |ikew se reverse his conviction.

Sal inas' argunent, however, requires us to reject GGarza-
Arratia's testinony. He contends that a rational trier of fact
woul d not credit Garza-Arratia's testinony, and offers as grounds
the fact that Garza-Arratia testified that he was told to put the
drugs in a red car, while Salinas' car is brown. Uncorroborated
testi nony of an acconplice or coconspirator, however, my suffice
to prove a conviction as long as the testinony i s not incredible or
i nsubstantial onits face. Bernea, 30 F.3d at 1552; United States
v. Singer, 970 F.2d 1414, 1419 (5th Cr. 1992); United States v.
OGsum 943 F. 2d 1394, 1405 (5th Cr. 1991); Robles-Pantoja, 887 F.2d
at 1254-55. "Testinony is incredible as a matter of lawonly if it
related to facts that the witness coul d not possibly have observed
or to events which could not have occurred under the |aws of
nature." Bernea, 30 F. 3d at 1552. The col or di screpancy does not
make Garza-Arratia's entire testinony incredible, especially given
that Garza-Arratia also testified that Salinas' car was the vehicle
the men had identified as the red car.

Moreover, the evidence in this case provided additional
"conpeting facts" that corroborated Garza-Arratia's account and

supported the jury's conclusions that Salinas know ngly

13



participated in the conspiracy, and know ngly possessed the drugs.
First, unlike other cases in which the drugs were hidden, *® Salinas
owned the vehicle. Accordingly, Salinas' ownership of the car is
evidence of his control over and know edge of its contents,
i ncluding the bag. See id. ("[We have observed that the
defendant's ownership and control over the vehicle constitutes
evi dence showing that the defendant knew the vehicle contained
drugs."). Second, Salinas' explanations contained inconsistencies
and false statenents, specifically that he went to the beach to
swwm but had no swinsuit or wet hair, and that he was digging
mul ch, but had no dirt and was in the wong l|location for that
activity. As in other cases,® these discrepancies serve as
evidence of Salinas' know ng possession of the drugs and
participation in the conspiracy. Third, Salinas' presence at the
rendezvous point and the conflict between the agents' testinony
concerni ng how the bag was hidden and Salinas' description of the
pl acenment of the bag constitute evidence of his participation in
the conspiracy to inport and possess the drugs with the intent to

distribute. See United States v. Rodrigo, 934 F.2d 595, 597 (5th

13 See United States v. Resio-Trejo, 45 F.3d 907, 912 (5th Gir. 1995)
("I'n the typical hidden conpartnent case, the driver disclainm ownership of the
vehi cl e and the governnment does not disprove the disclainer.").

14 See United States v. Casilla, 20 F.3d 600, 606 (5th Cir.) (noting
that "less than credible stories" and inconsistencies "are well-recognized
circunstantial evidence of guilty know edge" and support convictions for
conspiracy, inportation, possession with intent to distribute, and aiding and
abetting), cert. denied, ___ US _ , 115 S C. 240, 130 L. Ed. 2d 163 (1994);
United States v. Rodriguez, 993 F.2d 1170, 1176 (5th Cir. 1993) (hol ding that
| ess-than-credi bl e expl anati on and i nconsi stent statenments supported finding of
guilty know edge in conspiracy and possession with intent to distribute
convictions), cert. denied, ___ US __ |, 114 S. C. 1547, 128 L. Ed. 2d 197
(1994).

14



Cr.) (inferring know edge elenent in inportation and possession
wth intent to distribute convictions fromcovert behavior), cert.
deni ed, 502 U. S. 1006, 112 S. Ct. 641, 116 L. Ed. 2d 659 (1991).1%
Fourth, while "[n]ervousness is a normal reaction to circunstances
whi ch one does not wunderstand, and being stopped at a border
certainly [can be] one of those situations,” WIIians-Hendricks,
805 F.2d at 500, '®* nervousness can provide circunstantial evidence
of guilty know edge, Casilla, 20 F.3d at 607. Accordi ngly,
DiNicola's testinony that Salinas' was nervous supports a finding
of knowl edge. 1In short, although each individual circunstance may
not have supported Salinas' convictions when viewed in isolation,
t he conbination viewed as a whol e corroborates Salinas' guilt.?'’
Accordingly, the jury did not have a choice only between

Garza-Arratia's version and Salinas' version. See United States v.

15 Cf. United States v. Harris, 932 F.2d 1529, 1534 (5th Gir. 1991)
(hol ding, in conspiracy case, that jury was allowed to i nfer that defendant was
on his way to rendezvous because def endant had been present at rendezvous poi nt
before), cert. denied, 502 U S 897, 112 S. C. 270, 116 L. Ed. 2d 223 (1991);
United States v. Medina, 887 F.2d 528, 531 (5th Cr. 1989) (holding, in
conspiracy and possession with intent to distribute case, that know edge and
participation could be inferred fromdefendant's presence at "secl uded area" for
length of tinme while drugs were | oaded).

16 See also id. (finding anxiety "inconclusive unless viewed in the

context of other facts which we are required to viewin the |ight nost favorable
to the government"” in possessionwithintent to distribute and inportation case).

o See United States v. Martinez, 975 F.2d 159, 161 (5th Gr. 1992)
(holding that although individual circunstances on their own mght be
insufficient, conbination of circunstances nmay be sufficient to support
conviction), cert. denied, __ US _ , 113 S. . 1346, 122 L. Ed. 2d 728
(1993); Rodriguez, 15 F.3d at 412 ("Although individual facts and incidents,
consi dered separately, mght be inconclusive, they “may, by their nunber and
joint operation, especially when corroborated by noral coincidences, be

sufficient to constitute conclusive proof.'" (quoting United States v. Lechuga,
888 F.2d 1472, 1476 (5th Cr. 1989) (citations onmtted))); Medina, 887 F.2d at
531 (" Al though, when viewed separately, each of the . . . circunmstances m ght be

consi dered consistent with i nnocent behavior, the cunulative effect of all this
evi dence and the reasonabl e inferences which may be drawn fronwlt [ may] enable
a reasonable trier of fact to find [defendant] gquilty . . . .").

15



Carillo-Mrales, 27 F.3d 1054, 1065 (5th Cr. 1994) (stating that,
whil e nere presence al one does not constitute sufficient evidence
to sustain conspiracy and possession with intent to distribute
convi ctions, defendant was not nerely present because gover nnent
supplied other evidence to support finding of know edge and
conviction), cert. denied, _  US __ , 115 S . 240, 130 L. Ed.
2d 1119 (1995); United States v. Rosalez-Orozco, 8 F.3d 198, 201
(5th CGr. 1993) (holding that defendant's presence, along wth
i npl ausi bl e explanation and other circunstances was sufficient
evi dence of know edge in conspiracy to inport case); Garza, 990
F.2d at 174 (holding, in possession wthintent to distribute case,
t hat governnent showed "nore than control" by show ng defendant's
nervousness, length of time during which drugs were |oaded, and
ot her circunstances); United States v. Pineda-Otuno, 952 F.2d 98,
102 (5th Gr.) (holding that control plus nervousness, conflicting
statenents and inplausible stories sufficient to prove know edge
el ement of conspiracy and possession with intent to distribute case
even i f drugs hidden), cert. denied, = US _ , 112 S. C. 1990,
118 L. Ed. 2d 587 (1992). Because a rational jury could have

chosen to believe Garza-Arratia and not Sali nas, ' and because t he

18 See Quiroz-Hernandez, 48 F.3d at 868 (stating that the jury "was free
to reject any testinony exonerating the [defendant] since that evidence turned
on the credibility of the witnesses."); Bernea, 30 F.3d at 1552 ("Although the
credibility of wtnesses who receive conpensation in exchange for their
cooperation or testinony may suffer fromthat fact, we have concluded that it
is up to the jury to evaluate the credibility of a conpensated witness."'"
(quoting United States v. Cervantes-Pacheco, 826 F.2d 310, 315 (5th Cir. 1987)
(en banc))); Zuniga, 18 F.3d at 1260 (hol ding that a reasonabl e jury coul d choose
to believe cooperating individual's testinony rather than defendant's); United
States v. Linones, 8 F.3d 1004, 1009 (5th Gr. 1993) (noting that witness' status
as known drug dealer "goes to the weight rather than the sufficiency of the
evi dence"), cert. denied, _ US _ , 114 S. C. 1543, 128 L. Ed. 2d 194
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ot her evidence, as stated above, corroborated Garza-Arratia's
account, the evidence was sufficient to show not only that Salinas
was present and controlled the car, but also that he knew that the
bag cont ai ned drugs, voluntarily participated in bringingthe drugs
into the United States, and hel ped Garza-Arratia hide the drugs in
his car. Accordingly, Salinas' challenge to the sufficiency of the
evi dence offered to prove his convictions fails.
1]

For the foregoing reasons, we AFFIRM Salinas' convictions.?®®

(1994); United States v. Garcia, 995 F.2d 556, 561 (5th Cr. 1993) (noting, with
respect to whet her acconplice's testinony shoul d have been believed, that "[t]his
court, however, is concerned only with the sufficiency))not the weight))of
evidence"); United States v. Geenwod, 974 F.2d 1449, 1458 (5th Cir. 1992)
("[Whether judges doubt the credibility of a wtness, even an acconplice
cooperating with the Governnment, is beside the point in review ng a sufficiency
clabm. . . ."), cert. denied, ___ US _ , 113 S. . 2354, 124 L. Ed. 2d 262
(1993).

19 Because Sal inas of fered no brief and makes no argunent with respect
to his failure-to-appear conviction, No. 94-60436, we DI SM SS hi s appeal of that

case for failure to prosecute. Local Rule 42.3.
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