IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60427
Conf er ence Cal endar

EVA Y. TISDALE O B/ O
HERSELF AND RYAN TI SDALE

Pl aintiffs-Appellants,
ver sus

DONNA SHALALA, SECRETARY
OF HEALTH AND HUMAN SERVI CES,

Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 93-CV-22
(January 24, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *

Judicial review of the Secretary's final decisionis |limted
to determ nation whether the decision is supported by substanti al
evidence. 42 U S C. 8 405(g). Substantial evidence is "nore
than a scintilla, |less than a preponderance, and is such rel evant

evi dence as a reasonable m nd m ght accept as adequate to support

a conclusion.” Dellolio v. Heckler, 705 F.2d 123, 125 (5th G

1983). This Court cannot reweigh the evidence or substitute its

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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judgnent for that of the Secretary, but nust scrutinize the
record inits entirety to ascertain whether substantial evidence

supports the findings. Grcia v. Sullivan, 883 F.2d 18, 19 (5th

Cir. 1989). No "substantial evidence" wll be found only where

there is a conspi cuous absence of credible choices. Harrell v.

Bowen, 862 F.2d 471, 475 (5th Cr. 1988).

A mnor is entitled to survivor's benefits upon a show ng of
sati sfactory evidence that the deceased was a natural parent and
was contributing to the child's support at the tinme of death. 42
US C 8 416(h)(3)(O(ii). Eva Tisdale argues that the record is
insufficient to support the Secretary's findings that the Gaddis
children are Janes Tisdale's natural children and that he was
provi di ng nonetary support for themat the tinme of his death.

On the paternity issue, the parties stipulated that Betty
Gaddi s and Janes Tisdale engaged in a sexual relationship. Betty
Gaddis testified that her relationship with Janes Ti sdal e began
prior to the birth of Dam en, continued after Mame's birth, and
ended with Janes Tisdale's death and that she did not have sexua
intercourse with another man during this tine. Betty Gaddis
presented corroborating testinony fromJimry Gaddis, Stacy
Gaddi s, Dam en Gaddis, and Janes Tisdal e's daughters, Tanmera
Yvette Giffith and Stephanie Tisdale, who testified that Janes
Tisdale orally admtted that he was the father of Dam en and
Mam e Gaddis. To rebut this evidence, Eva Tisdale offered her
own testinony that Janes Tisdale was not the Gaddis children's

father and the testinony of Janes Tisdale's friend, Ceci
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Ni chol s, who stated that Janes Tisdale never admtted to himthat
he was the children's father.

On the support issue, Betty Gaddis testified that Janes
Ti sdal e provi ded nonetary support for the children in the form of
cash or a noney order and purchased gifts and clothing for them
This testinony was corroborated by Mary Triplett, Vivian More,
Wl son Cenents, and Stacy Gaddis, who all testified that they
W t nessed Janes Tisdale give noney to Betty, presumng that it
was for the children's support, and w tnessed himgive the
children clothes and gifts. Jimmy Gaddis testified that he saw
Janes Tisdale give noney to Betty Gaddis and heard himtell her
that the noney was for the children. Tammera Yvette Giffith and
Stephanie Tisdale testified that Janes Tisdale admtted to them
that he supported the children. Damen Gaddis testified that
Janes Tisdal e bought himgifts and gave Betty Gaddi s noney to buy
hi m shoes and clothes. Betty Gaddi s presented copies of noney
orders from Janes Ti sdal e payable to her and designated for use
as "support."

In rebuttal, Eva Tisdale testified that Janmes Tisdale's
salary was insufficient to provide such support and that she was
unaware that he was doing so. Eva Tisdale provided an incone and
expense statenent to support her allegations.

Revi ew of the record reveals substantial evidence to support
the Secretary's findings that Dam en and Mam e Tisdale are the
natural children of James Tisdale and that he contributed to
their support at the tine of his death.

AFFI RVED.



