UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60419
Summary Cal endar

Jose Gl berto Drummobnd,

Peti ti oner- Appel | ant,

VERSUS

United States of Anerica,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(CA- G 93- 537)
(Novenber 23, 1994)
Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

The Appell ant, Jose G | berto Drumond ( Drummond), appeal s from
the dism ssal of his clains brought pursuant to 28 U S. C. § 2255.
The district court determned that Drunmmond had not offered any

reason why he had not presented his clains in his prior notion.?

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential val ue and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

! The conviction and sentence assailed in appellant's instant
nmotion was affirnmed by this court on direct appeal. Likew se two
previ ous appeals from adverse rulings on 8 2255 cl ai ns brought by



Accordingly, his clains were dismssed for abuse of the wit
pursuant to Rule 9(b) of the Rules Governing Section 2255
Proceedings.? W affirm

In the context of 28 U.S.C. 8 2254 petitions for habeas corpus
relief, a second or subsequent habeas petition which raises a claim
for the first tinme is generally regarded as an abuse of the wit.

McCl eskey v. Zant, 499 U. S. 467, 470, 111 S. O 1454, 113 L. Ed. 2d

517 (1991). However, the failure to raise a ground in an initial
habeas petition will be excused if the petitioner can show cause
for his failure to raise the claim as well as prejudice fromthe
errors which formthe basis for his conplaint, or that the refusal
to hear the claim wll result in a fundanental m scarriage of
justice. 1d. at 493-95. This Court applies the MO eskey test to
§ 2255 motions. U.S. v. Flores, 981 F.2d 231, 234-35. Adistrict

court's decision to dismss a notion for abuse of procedure is

revi ewed for an abuse of discretion. Saahir v. Collins, 956 F.2d

115, 120 (5th Cr. 1992).

Drunmond, apparently in an attenpt to show "cause," argues
that his pleadings are entitled to a liberal construction because
he is a pro se litigant and that the refusal to address his clains
would frustrate the interest of preventing unconstitutional

convi ctions and sent ences.

Drunmond have been rejected by this court. The second such claim
bei ng found frivol ous.

2 The district court also dismssed wthout prejudice
Drunmond's cl ai ns i nsofar as they sought relief under 28 U S.C. §
2241. Drummond does not address the dism ssal of the 8§ 2241 cl ai ns
on this appeal.
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Pro Se Litigant Argunent

Drunmond stated in his response to the Governnent's notion to
dismss in the district court that he was ignorant of the |ega
facts and theories underlying his clains of ineffective assistance
of counsel and the court's m sapplication of 8 3B1.1 at the tine
that he filed his first notion. Drummond argued that he shoul d not
be held to the sane standards as a | awyer.

The "cause" prong of the McC eskey test requires the novant to
show t hat "sone objective factor external to his defense prevented
himfromraising the claimin the initial notion." Flores, 981
F.2d at 235 (citation omtted). | gnorance of the |ega
significance of the facts supporting the claimdoes not constitute
"cause" because it is not an objective factor external to the
defense. 1d. at 236. Drunmond cannot rely on his ignorance of the
|aw to establish "cause."

M scarriage of Justice Argunent

Drunmond may nevertheless obtain review of a successive
petition if failure to do so would result in a fundanental
m scarriage of justice. Mcd eskey, 499 U S. at 1470. Dr unmond
al so argues that the failure to reviewhis clains that his plea was
involuntarily entered and erroneously admtted i nto evidence at his
trial, that he was subjected to double jeopardy as a result of an
incorrect application of the sentencing guidelines, and his
i neffective-assi stance-of-counsel claimwill result in a manifest

m scarriage of justice. A mscarriage of justice is indicated if
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a constitutional violation probably resulted in the conviction of

an innocent person. Mcd eskey, 499 U S. at 1470. " Act ual
i nnocence" in this context is factual, as opposed to |egal

i nnocence, resulting froma constitutional violation. Johnson v.

Hargett, 978 F.2d 855, 859 (5th Gr. 1992) cert. denied, 113 S. O

1652 (1993). To show "actual innocence," a defendant is required
to showthat "there is a fair probability that, inlight of all the
evidence, a reasonable trier could not find all the elenents
necessary to convict the defendant of [a] particular crine." 1d.
at 860.

Drunmond's argunents, even if proved to be correct, do not
denonstrate that Drummond is innocent of the drug offenses for
which he was convi cted. Drummond's argunents that he was
incorrectly sentenced under the guidelines, that his guilty plea
was rendered involuntary or was breached as a result of the
district court's alleged Rule 11 violations at the tinme of his
guilty plea, and his conclusional argunent that his counsel was
i neffective have no bearing on his "actual innocence."

Nor does Drunmond's argunent that as a result of being tried
on two counts of the indictnment he was subj ected to doubl e j eopardy

rai se a question concerning his actual innocence. See Sawer V.

Wiitley, 112 S. C. 2514, 2519, 120 L. Ed. 2d 269 (1992) (the
m scarriage of justice is concerned with actual as opposed to | egal

i nnocence); See Selsor v. Kaiser, 22 F.3d 1029, 1034 (10th GCr.

1994) (a doubl e jeopardy claimthat is not suppl enented by cl ai mof
factual innocence does not satisfy the fundanental m scarri age of

justice exception); Wallace v. Lockhart, 12 F.3d 823, 826-27 (8th

Cir. 1994) (m scarriage of justice exception did not apply al though
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mur der and ki dnappi ng convi cti ons vi ol at ed doubl e j eopardy because
petitioner did not claimthat he was innocent of the Kkidnapping
of f ense).

Drummond al so has failed to denonstrate that the district
court's decision not to review his claimthat he was prejudi ced at
trial by the adm ssion of his guilty plea (to two counts of the
four count indictnment) will result in manifest injustice. Drumond
has not argued that his guilty pl ea was i nadm ssi bl e because he did
not conmt the offenses to which he pleaded qguilty. Dr unmond
argued that the plea was invalid because the district court gave
him incorrect information concerning the maxinmm range of
supervi sed release which could be inposed. Drunmond has not
denonstrated that the adm ssion of evidence of his guilty plea
resulted in his conviction for offenses of which he is factually
i nnocent .

Drunmond al so asserts that he intends to rai se the entrapnent
defense if his plea is set aside. This statenment of intent to
raise the entrapnent issue in the future is not sufficient to
support a colorable claimto factual innocence. Thus, Drunmond has
not denonstrated that the failure to hear the claimwll result in
mani f est injustice.

We do not address Drummond's claimthat his counsel coerced
himto testify at trial that he sold two ounces of cocaine to the
gover nnent agent because it is raised for the first tinme on appeal.

See Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).

Finally, Appellant's Mtion In Request for Injunctive Relief
i s DEN ED.
The district court's Order of Dismssal is AFFI RVED
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