IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60413
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

FERNANDO ALVAREZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(CR-B-93-132-11)

(May 23, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Inthis direct crimnal appeal of his conviction by a district
court jury for conspiracy to possess with intent to distribute a

quantity exceeding 100 kilos (868 pounds) of marijuana, in

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



violation of 21 U.S.C. 88 846, 841(a)(1), and (b)(1)(B), Defendant-
Appel I ant Fernando Al varez asserts that the evidence agai nst him
was insufficient to support his conviction. Having reviewed the
record and studied briefs of counsel, we are satisfied that the
evi dence adduced indeed was sufficient to support the jury's
verdict of guilty, and therefore affirm
I
FACTS AND PROCEEDI NGS

The jury heard the followng evidence at trial. FBI Agent
Raul Carballido testified that he was involved in a two-year
under cover investigation of Fidel Val encia, a major drug trafficker
inthe Brownsville, Texas, area, whose organi zation specialized in
transporting marijuana; that Val encia sought the services of three
confidential informants (C I.s) to transport 1,500 pounds of
marijuana to Boston (the Boston Load) and 864 pounds of nmarijuana
to Chicago (the Illinois Load); that closed circuit television
caneras installed in a house used by the confidential informants
for meetings with the deal ers captured Val enci a on vi deot ape; that
Al varez was Val encia's "stash house coordinator,"” i.e., the person
in charge of storing the marijuana; and that even though there was
no evidence to suggest that Alvarez was involved in the Boston
Load, there was evidence indicating that he was responsible for
storing the Illinois Load.

Carballido further testified that on February 18, 1993, he was
engaged i n surveill ance near Fresno, Texas; that Val encia net there

wth the Cl.s, who were driving a "load van," to be used to



transport the Illinois Load; that Val encia and the agents proceeded
to Alvarez's house; that Alvarez's pickup truck was parked next to
t he house; that the van Il eft the house and pulled into a | ot across
the street near a nobile hone and a shed; that an unidentified male
got out of the van, opened the shed, and | oaded bal es fromthe shed
into the van (later determ ned to be ten cel |l ophane-w apped bal es
of marijuana wei ghing 636 pounds); that after the van was | oaded,
whi ch had taken two or three mnutes, it was driven to Alvarez's
house; that the next day Valencia, riding in a different car, and
the van net at Alvarez's house; that Alvarez's pickup was parked
next to the house; that sonmetine |later the van |l eft the house, but
i nstead of going to the shed, turned onto the hi ghway; and that the
agents lost contact wth the van, which proceeded to a
predeterm ned neeting with the C1l.s, who found that the van
contai ned even nore marijuana bales, simlar but not identical to
t hose recovered the previous day.

Carballido also testified that on QOctober 5, 1993, agents
searched Al varez's house, the shed, a nobile home (occupied by a
tenant), and a tractor trailer (owned by Alvarez) on Alvarez's
property; that three ounces of marijuana were found in Alvarez's
house, 3.7 ounces of marijuana were found in Alvarez's shed, and
si x pounds of marijuana were found in Alvarez's trailer; and that
inthe shed agents al so found "many w appings simlar to those used
to bundle marijuana, and also a scale.” Carballido further
testified that agents seized several pieces of paper containing

names and nunbers from Alvarez's house, and that those papers



appeared to be drug |edgers. FBI Agent Cortez testified that he
participated in the October 1993 search of Alvarez's house, and
that he recovered the drug | edgers from Al varez's bedroom

One of the CI.s testified that Val encia was the owner of the
marij uana, and that Val encia had asked the C.1. and his brother to
transport it to Chicago. The C I. also testified that he was in
the "l oad van" on February 18th; that the van foll owed Val encia to
Alvarez's house; that Alvarez escorted him Valencia, and
Val enci a' s bodyguard, Jesus Villalobos, to a small roomin the back
of Alvarez's house, where "Alvarez was telling Val enci a the package
is going to be real good because they have |ike 60 pounds in each
package"; and that soneone took the van and |loaded it with the
marijuana. According to the CI., when the van was returned to
Al varez's house, Al varez gave the keys to the C.I. Wen the C I
got in the van, he could see the marijuana in "big blocks."” The
CI. further testified that he went back to Al varez's house the
next day with Valencia where Alvarez told him "the marijuana was
good, things like that"; that an unidentified man took the van and
|l oaded it with marijuana; and that the C 1. went to a "trailer
house”" with the unidentified man and | oaded "anot her two packages
of marijuana.”" In the courtroomthe C 1. identified Alvarez and
t he phot ographs taken of the marijuana.

Al varez noved for judgnent of acquittal at the close of the
governnent's case-in-chief, and at the close of all of the
evidence. After those notions were denied, the jury found Al varez

guilty of conspiracy to possess withintent to distribute in excess



of 100 kil os of marijuana. The district court sentenced Alvarez to
a term of inprisonnent of five years, a four-year term of
supervised release, and a special assessnment of $50; and this
appeal foll owed.
|1
ANALYSI S

Al varez asserts that the evidence was insufficient to convict
hi m because the governnent "failed to establish that [he] knew of
a conspiracy to possess with intent to distribute marijuana, and
that [he] know ngly becane part of such conspiracy." The scope of
review of the sufficiency of the evidence after conviction by a
jury is narrow. W nust affirmif a reasonable trier of fact could
have found that the evidence established guilt beyond a reasonabl e

doubt . United States v. Mergerson, 4 F.3d 337, 341 (5th Gir.

1993), cert. denied, 114 S. C. 1310 (1994). We consider the

evi dence, and all reasonable inferences that can be drawn
therefrom in the light nost favorable to the governnent. United

States v.Pigrum 992 F.2d 249, 253 (5th Cr.), cert. denied,

500 U S 936 (1991). In evaluating the sufficiency of the
evi dence, it

is not necessary that the evidence exclude every
reasonable hypothesis of innocence or be wholly
i nconsi stent with every concl usi on except that of guilt,
provi ded a reasonable trier of fact could find that the
evi dence establishes guilt beyond a reasonabl e doubt. A
jury is free to choose anong reasonabl e constructi ons of
t he evi dence.

United States v. Bell, 678 F.2d 547, 549 (5th Gr. 1982) (en banc),

aff'd, 462 U S. 356 (1983) (footnote omtted).



To prove conspiracy to possess marijuana with intent to
di stribute, the governnent nmust prove that (1) an agreenent existed
anong two or nore persons to possess an illegal drug with the
intent to distribute the drug; (2) the defendant knew of the
conspiracy; and (3) the defendant wvoluntarily joined the

conspiracy. United States v. Casilla, 20 F. 3d 600, 603 (5th Cr.),

cert. denied, 115 S C. 240 (1994). "Each el enent" of a conspiracy

"may be inferred fromcircunstantial evidence." 1d. "Once the
government has produced evidence of a conspiracy, only “slight'
evidence is needed to connect an individual to that conspiracy."
Id. Know edge of and voluntary participation in a conspiracy may

be inferred froma collection of circunstances. United States v.

Fierro, 38 F.2d 761, 768 (5th Gr. 1994), cert. denied, 115 S

1388 (1995). As the Suprene Court recently made explicit, "in order
to establish a violation of 21 U S.C. § 846, the governnent need
not prove the comm ssion of any overt acts in furtherance of the

conspiracy." United States v. Shabani, 115 S. C. 382, 385 (1994).

Al varez argues that his only involvenent with co-defendant
Fidel Valencia was their joint business of raising and fighting
roosters; that evidence showed that another man with a full beard
and a nustache (who |ooked |ike Alvarez) was present at the
surveill ance | ocation; and that not once did the governnent record
Al varez on the videos or tapes made of the other co-defendants.
According to Alvarez, the governnent produced no evidence that
there was any agreenent between Alvarez and any other person to

violate narcotics | aws.



This sinply does not square with the record. Construing this
testinony in the light nost favorable to the governnent, anple
evi dence supports the jury's conclusion that there was an agreenent
to possess marijuana with intent to distribute it, that Alvarez
knew of the agreenent, and that he voluntarily participated in the
schene.

AFFI RVED.



