IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60391
Summary Cal endar

BOBBY G JONES and BRENDA M JONES,
Pl aintiffs-Appellants,
vVer sus

UNI TED STATES OF AMERI CA, on behal f
of Farmers Home Adm ni strati on,

Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Southern District of M ssissipp
(3:92- CV- 680WVE)

(January 20, 1995)
Bef ore REAVLEY, H G3 NBOTHAM and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Appel | ants Bobby and Brenda Jones conplain that the district
court erred in granting the governnent's notion to dismss or in
the alternative for summary judgnent, and in denying theml| eave
to anend their conplaint. W agree with the governnent that the

clains asserted in the conplaint are barred by res judicata, and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



that the district court did not abuse its discretion in denying
| eave to anend. Accordingly we affirm

The Jones's brought their original conplaint against the
United States as sole defendant. The conplaint alleged that the
Federal Land Bank forecl osed on part of the Jones's farm and
that this foreclosure resulted fromthe Departnent of
Agriculture's failure to provide |oan restructuring as required
by the Agricultural Credit Act of 1987, 7 U.S.C. § 1921 et seq.
(the Act). The Jones sought a declaratory judgnent and
injunctive relief allowng themto exercise buyback or | easeback
rights under the Act, as well as damages.

A prior suit also involved the foreclosure on the farm
tract. After the foreclosure on the property, the Jones
continued to farmit. The governnent brought an eviction suit in
federal court, and obtained a default judgnment. The district
court in the prior suit entered a | engthy order denying a notion
to set aside the default judgnent in August of 1992, concl uding
anong ot her things that the Jones had failed to raise a
meritorious defense. The conplaint in the pending cause was
filed in Cctober of 1992.

The district court correctly decided that the judgnent in
the prior suit operated as res judicata on the clainms in the
second suit. Four conditions nust be net for res judicata to
apply:

First, the parties in a |ater action nust be identical

to (or at least be in privity with) the parties in a

prior action. Second, the judgnent in the prior action

must have been rendered by a court of conpetent

2



jurisdiction. Third, the prior action nust have

concluded with a final judgnent on the nerits. Fourth,

t he sane claimor cause of action nust be involved in

both suits.

United States v. Shanbaum 10 F.3d 305, 310 (5th Gr. 1994). "If
these conditions are satisfied, claimpreclusion prohibits either
party fromraising any claimor defense in the later action that

was or could have been raised in support of or opposition to the
cause of action asserted in the prior action.” 1d. (enphasis in
original).

Consi dering these four elenents, the Jones cannot dispute
that the parties are identical, and do not chall enge the
jurisdiction of the federal court in the first action. W
conclude that the third elenent is nmet as well here, since a
default judgnent is a judgnent "on the nerits" for purposes of
res judicata. See, e.g., Myer v. Mthas, 458 F.2d 431, 434 (5th
Cr. 1972) (noting that a prior "judgnent is no less res judicata

because it was obtained by default, absent any proof of fraud,

collusion, or lack of jurisdiction.").

We conclude that the fourth elenment -- the requirenent that
the two suits involve the sane claimor cause of action -- is net
as wel | . In our circuit:

We have adopted a transactional test for determ ning
whet her two conpl aints involve the sanme cause of

action. "Under this approach, the critical issue is
not the relief requested or the theory asserted but
whet her the plaintiff bases the two actions on the sane
nucl eus of operative facts." |If the factual scenario
of the two action parallel, the sane cause of action is
involved in both. The substantive theories advanced,
forms of relief requested, types of rights asserted,
and variations in evidence needed do not informthis

i nquiry.



Agrilectric Power Partners, Ltd. v. General Electric Co., 20 F.3d
663, 665 (5th Gr. 1994) (footnotes omtted). Here the two suits
i nvol ved the sanme nucl eus of operative facts. Both suits

i nvol ved the use and ownership of the identical farm property,
and whet her the governnent had properly foreclosed on the land in
light of certain provisions of the Act.

The farm consisted of two tracts, a 432 acre tract and a 517
acre tract. In the first suit, the court in its default judgnent
grant ed excl usi ve possession of both tracts to the United States.
The judgnent was anended to cover only the 517 acre tract, after
the parties pointed out that the foreclosure only transferred
title to the 517 acre tract. In noving to set aside the default
judgnent, the Jones submtted a proposed answer and counterclaim
alleging that they had filed an application with the Farnmers Hone

Adm ni stration of the Departnent of Agriculture (the Agency) "for
restructuring of their indebtedness under the Agricultural Credit
Act of 1987." The pleading asserted as a defense that the
Agency, "through m srepresentati on and delay, refused to act on
the application and thereby effectively deni ed Defendants the
right of appeal . . . ." It prayed for a judgnent ordering the

Agency "to allow net recovery buyback under the 1987 Act" and "to
al l ow Jones' | easeback-buyback rights for the 517 Acre Tract
under the 1987 Act."

In the second suit, the conplaint alleged that the Agency,
"t hrough delay and m srepresentations, intentionally refused to

act on the application and thus intentionally denied Jones his



right to net recovery buyback and right of appeal under the 1987
Act." It sought damages as well as injunctive relief ordering
the Agency to allow a "net recovery buyback"” of the entire farm
or in the alternative a "net recovery buyback"” of the 432 acre
tract and a "l easeback/ buyback" of the 517 acre tract.

The Jones al so conplain on appeal that the district court
erred in denying theml|eave to anend their conplaint. The notion
for leave to anend was filed 13 nonths after the filing of the
original conplaint. The proposed anended conpl ai nt added three
i ndividual officials with the Farmers Home Adm nistration. |t
sought conpensatory and punitive damages fromthese individuals
for their allegedly intentional, unlawful and unreasonabl e
actions "in gross and wanton disregard of Jones' rights .

The anended conplaint identifies no statutory private right of
action that would entitle themto noney damages fromthese

i ndi vidual s; the clains can therefore be characterized as Bi vens-
type clains.

"Whet her | eave to anend should be granted is entrusted to
t he sound discretion of the district court, and that court's
ruling is reversible only for an abuse of discretion.” Wnmmuv.
Jack Eckerd Corp., 3 F.3d 137, 139 (5th Gr. 1993). W find no
abuse of discretion. Leave to anend need not be given if the
conpl ai nt as anended woul d be subject to dismssal. Pan-Islamc
Trade Corp. v. Exxon Corp., 632 F.2d 539, 546 (5th GCr. 1980),
cert. denied, 454 U. S. 927 (1981). A claimagainst federal

officials for violation of constitutional rights brought directly



under the Constitution, i.e. a Bivens claim is subject to the
defense of qualified inmunity unless the officials' conduct was
not objectively reasonable and violated clearly established
constitutional rights. Harlowv. Fitzgerald, 457 U S. 800, 818
(1982); Burns-Toole v. Byrne, 11 F.3d 1270, 1274 (5th Cr. 1994).
The conpl ai nt here does not show how these requirenents are net.
| ndeed, it does not even clearly identify the constitutional
right which was violated. Wether the right is in the nature of
procedural due process, e.g. a right to notice and hearing, or
substantive due process, is unclear fromthe conplaint. If the
conplaint was intended to assert a substantive due process claim
it failed to explain how a particular type of |oan for
restructuring farm debt under the Act is such a well recognized
"right" that it rises to the level of a constitutional property
right, the denial of which would give rise to a Bivens claim

AFFI RVED.



