IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60381
Summary Cal endar

GAL- TEX HOTEL CORPORATI ON,
Pl ai ntiff-Appellant,
vVer sus
THE HOVE | NSURANCE COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of Texas
(CA- G 93- 149)

(January 13, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Hone | nsurance Conpany ("Hone"), the defendant, issued an all -
ri sk insurance policy to Gal - Tex Hotel Corporation ("Gal-Tex"), the
plaintiff, for various of its hotels throughout the United States.
This policy included the Hotel Washington (the "Hotel ") and covered
the period of COctober 1, 1991 through Cctober 1, 1992. In Mrch
1992, a piece of concrete ceiling fell while an enpl oyee of the
Hot el was scraping the basenent ceiling beneath the kitchen. Upon
further investigation, the Hotel nmanagenent discovered extensive
damage to the cenent and netal support structures located in this

ceiling, requiring drastic repair work totaling nearly four mllion

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



dollars. Both Hone and Gal - Tex agreed that the deterioration was
caused by noisture passing through the grout of the tiles in the
kitchen floor and seeping into the concrete supporting the fl oor,
whi ch caused the concrete to soften and ultimately to fall. The
Hot el WAshi ngton was constructed in 1917 and its kitchen floors
were installed in 1968.

Gal -Tex filed with Honme a tinely insurance claim for the
repair work under its all-risk insurance policy. This policy
contained two pertinent exclusions. The policy deleted from
coverage first any | oss or damage resulting fromdeterioration and
second the cost of making good faulty workmanship, but with the
exception of physical damage resulting from such faulty
wor kmanshi p. Honme denied coverage to @Gl-Tex for this claim
arguing that Gal-Tex's |losses resulted fromthe deterioration of
the ceiling, and the policy excluded from coverage any | osses
occurring as a result of deterioration.

Gal -Tex filed suit in state court against Hone for its failure
to pay under the terns of the policy. Honme renoved the case to the
United States District Court for the Southern District of Texas.
The district court granted Hone's notion for sunmmary judgnent and
held that the deterioration exclusion was a "sinple blanket
excl usi on" cl ause. Thus, the court held that regardless of the
cause of the deterioration, the plain|anguage of the deterioration
exclusion contained in the policy barred recovery of @Gl-Tex's
| osses. Gal-Tex filed a tinely notice of appeal.

Gal - Tex concedes that the | osses resulted fromdeterioration

but argues that the deterioration was caused by faulty wor knmanshi p.



Because the policy excepts fromexcl usi on physi cal danage caused by
faul ty wor kmanshi p, Gal - Tex argues that the policy expressly covers
| osses, such as this loss, due to deterioration caused by faulty
wor kmanshi p. Al ternatively, Gal - Tex argues that i f the
deterioration exclusion preenpts coverage for |osses caused by
faul ty wor kmanshi p, then the policy is anbi guous because it grants
coverage in one provision and denies the sane losses in a later
provi sion. Hone argues that the deterioration "bl anket exclusion”
bars coverage for Gal -Tex's | osses, regardl ess of the all eged cause
of the deterioration--faulty workmanshi p.

After a careful study of the briefs and review of relevant
parts of the record, we find it unnecessary to wite further on
this case because we woul d sinply repeat nuch of what the district
court has already said, and we would not say it any better or any
clearer. In short, we agree with the district court that the
deterioration exclusion bars Gal -Tex's recovery, regardl ess of the
cause of this deterioration.! The district court is therefore

AFFI RMED

We cannot agree with Gal-Tex's argunent that the policy is
anbi guous. Sol ely because one provision excepts from excl usion
certain types of |osses, does not necessarily lead to the
conclusion that these | osses are covered automatically under the
policy. These "excepted | osses" are neverthel ess subject to the
remai ni ng provisions of the policy, including other exclusions.
See State Farm Fire and Casualty Co. v. Volding, 426 S.W2d 907,
909 (Tex. Cv. App. 1968)(finding that exclusion cannot create
coverage where none existed before). Consequently, we hold that
this policy is not anbiguous nerely because two provisions
contained in the policy--the "faul ty workmanshi p excl usi on" and t he
"deterioration exclusion"--had sone rel evancy to the nature of Gal -
Tex's clai med | osses.




