IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60373
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

CHARLES E. BYERS,
a/ k/ a "Scobey",

Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:93-CR-92-S-D
(January 27, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *
The district court's finding regarding the quantity of drugs

attributable to a defendant is a factual finding reviewed for

clear error. United States v. Rogers, 1 F.3d 341, 342 (5th G

1993). The undi sputed anobunt of crack cocaine that the
under cover agent purchased in the two transactions on May 21,
1992, was 23 rocks weighing 2.1 grans.

The district court found that Byers had initiated the drug

transaction by offering to sell the $400 worth of crack and that

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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he and his partner had jointly acconplished the sale. The
district court's finding was not clearly erroneous. See U S S G
§ 1B1.3(a)(1)(A) and (B).
Byers bears the burden of proving that his role in the

of fense was m nor or nininal. See United States v. Brown, 7 F.3d

1155, 1160 n.2 (5th G r. 1993). The district court's decision
whet her to reduce Byers' sentence pursuant to 8 3B1.2 is a

factual finding reviewed for clear error. See United States v.

Buenrostro, 868 F.2d 135, 138 (5th G r. 1989), cert. denied, 495

U S. 923 (1990).

The district court determned that it could not concl ude
that Byers was | ess cul pable than his partner because Byers had
"put in notion the whole transacti on by asking them what they

needed . The court's refusal to reduce Byers' offense
level for mnimal or mnor participation was not clearly

erroneous. Byers' sentence is therefore AFFI RVED



