IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 94-60371

IN THE MATTER OF: CLARENCE E. W NCHESTER and
JUANI TA C. W NCHESTER, Debt or s.

UNI TED STATES OF AMERI CA, COVMODI TY CREDI T

CORPORATI ON, UNI TED STATES DEPARTMENT OF

AGRI CULTURE, Appel | ant,
ver sus

CLARENCE E. W NCHESTER and
JUANI TA C. W NCHESTER, Appel | ees.

Appeal fromthe United States District Court for the
Northern District of M ssissipp
(2:93 CV 12 B; BK 89 31324)

March 28, 1995

Bef ore REAVLEY, DUHE and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge’:

Thi s appeal arises from Appellees O arence E. Wnchester and
Juanita C. Wnchester's ("the Wnchesters") Chapter 12 filing for
bankruptcy relief in June 1989. In Cctober 1990, Appellant United
States of Anmerica, Comodity Credit Corporation, United States

Departnent of Agriculture ("the Governnent") filed a notion with

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



t he bankruptcy court seeking to lift the automatic stay provi ded by
11 U.S.C. 8§ 362 to permt a setoff. After a hearing on the
Governnent's notion, the bankruptcy court entered an order on
February 21, 1991 denying relief fromthe automatic stay on the
ground that the debt clainmed by the Governnent was not final or
mat ur e.

The Government sought reconsideration of the order, which was
al so denied by the bankruptcy court on August 14, 1991. The
bankruptcy court reasoned that the Governnment was not entitled to
setof f because (1) it had already exercised the setoff prior to
moving for relief fromthe stay and (2) the obligations clained by
t he Governnment were not final and determ ned prior to the filing of
the petition, and thus a prerequisite for setoff, nutuality of
obligation, was | acking.

The Governnment appealed to the district court, which affirnmed
the decision of the bankruptcy court by nmenorandum opinion and
order entered March 25, 1994. The district court concluded that
the bankruptcy court's finding upon reconsideration that the
Governnent's notion for setoff was not well taken because it had
effectuated the setoff prior to noving to |ift the stay was a
sufficient ground to affirm that court's ruling. The district
court declined to decide whether or not the bankruptcy court's
alternative basis for denying the Governnent's notion on
reconsideration was in error. This appeal followed.

Al t hough the district court reviewed the bankruptcy court's

February 21 and August 14, 1991 orders denying the Governnent's



motion to lift the automatic stay and for reconsideration, we
review the bankruptcy court's findings as we would in an appea
directly from the district court.!? "The bankruptcy court's
findings of fact are reviewed for clear error; its conclusions of
law are reviewed de novo."? Relief from the automatic stay is
within the discretion of the bankruptcy court.?3

The filing of a bankruptcy petition i nposes an automatic stay
that explicitly prohibits a creditor from exercising a setoff
wi thout noving for relief.* Section 553(a) allows a creditor to
setoff nutual clains that arise prepetition, subject to the
automatic stay.® Thus, a creditor may setoff nutual debts that
arose prepetition, but the creditor nust first obtain relief from
the automatic stay. |In order to exercise the right to a setoff,
the creditor nust first file a notion for setoff and to lift the
automatic stay with the bankruptcy court.® If the creditor
exercises a setoff wthout first obtaining relief from the

bankruptcy court, the creditor's actions will be in violation of

! Matter of Murexco Petroleum Inc., 15 F.3d 60, 62 (5th
Cir. 1994) (citing Matter of Killebrew, 888 F.2d 1516, 1519 (5th
Cir. 1989)).

2 |d.

3 See Small Business Adnmin. v. Rinehart, 887 F.2d 165, 169
(8th Cir. 1989).

4 See 11 U.S.C. 8§ 362(a)(7) (1988); see also Matter of
Corland Corp., 967 F.2d 1069, 1076 (5th Cr. 1992).

5 See 11 U.S.C. § 553(a) (1988).

6 See generally MNC Comrercial Corp. v. Joseph T. Ryerson &
Son, 882 F.2d 615, 618 (2d G r. 1989).

3



the autonmatic stay.

The Governnent contends that it never exercised a setoff
because it nerely wthheld paying the debt it owed to the
W nchesters. The Governnent relies on Matter of Corland Corp., in
which this Court held that a creditor may assert its setoff rights
by retaining the owed funds and waiting for the Trustee to bring a
turnover action, at which tine the creditor may i nterpose setoff as
a defense.’ Thus, the Governnent argues, a creditor with a
potential setoff right has two options: (1) w thhold paynent and
raise its setoff rights when it is sued by the debtor for turnover
or (2) wthhold paynent and then later nove to lift the stay and
ask the bankruptcy court to authorize the setoff. The Governnent
asserts that it exercised the second option.

We find the facts of this case are distinguishable fromMatter
of Corland Corp. The Governnent did not nerely withhold the funds
owed to the Wnchesters and then later file a notion to |ift the
stay. In its order entered August 14, 1991, the bankruptcy court
found that, prior to filing its notion for setoff and to lift the
automatic stay, the Governnent had al ready exercised a setoff, as
evidenced by the letter of Joseph R Boyd, Jr., dated June 30,
1989, and by the reduction by way of a setoff of the funds paid to
the Trustee on August 1, 1990. Based on the record before us, we
can find no clear error in the bankruptcy court's finding. The
Governnent's affirmative act of nmeking a reduced paynent to the

Trustee cannot be construed as nerely w thholding funds. The

" 967 F.2d at 1076-77.



August 1, 1990 reduced paynent to the Trustee is evidence that the
Governnment was affirmatively exercising a setoff. Therefore, we
find that the bankruptcy court did not abuse its discretion in
denying the Governnent's notion for setoff and to Ilift the
automatic stay. The ultimate issue of whether the Governnent has
established its entitlement to setoff is not before us, and
therefore we will not address it in this appeal.

Therefore, the district court's order affirmng the
bankruptcy court's order denying the Governnent's notion for relief

fromthe automatic stay i s AFFI RVED

REAVLEY, Circuit Judge, dissenting:

The CGovernment clains that the debtor owes it $6,449 for
overpaynents nmade but not earned for 1988 rice production. The
Agricultural Stabilization and Conservation County Commttee
determ ned t he overpaynent by virtue of the fact that debtor earned
none of that advance. The debtor was entitled to appeal that
decision pursuant to 7 CF. R 780. The appeal s process, however,
was stopped to conply with the autonmatic stay. If the appeals
process cannot be conpl eted, apparently the setoff has been | ost,
even though this court says that has not been deci ded.

The district court has said that setoff nmay be denied if the
creditor exercises the setoff prior to nodification of the stay.
The majority witing here seens to agree. |If so, that is surely

contrary to this court's opinion in Matter of Corland Corp. where

the setoff was allowed for paynents by the creditor to a third



party despite the creditor's failure to recognize or lift the

automati c stay.

What ever the procedure, we should follow Matter of Corland
Corp. and protect the Governnment from the loss of its right of

set of f.



