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PER CURI AM *

Evel yn Loui se Giffin appeal s her convictions and sentence for
control |l ed substance offenses. Finding no reversible error, we
affirm

Backgr ound

Corpus Christi police arrested Giffin after observing a drug

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



transaction. Giffin stopped her autonobile at the curb and handed
her passenger, Luis Riascos-Ganboa, a plastic bag containing crack
cocai ne to be passed to Potter Davis, a known street deal er who was
standing on the curb with $50 in hand. Al three were arrested and
indicted for conspiracy to possess cocaine base with intent to
distribute in violation of 21 U S.C. 8§ 846, and possession wth
intent to distribute in violation of 21 U S.C. 88 841(a)(1) and
841(b)(1)(B). Giffin pleaded not guilty but Ri ascos-Ganboa and
Davis entered guilty pleas and were called as wtnesses for the
prosecution. The jury returned guilty verdicts on both counts and
Giffin was sentenced to 63 nonths inprisonnent. This appeal
tinmely foll owed.
Anal ysi s

At sentencing Giffin clainmed, for the first tine, that she
had been denied her right to testify and to call wtnesses,
contendi ng that her attorney ignored her wi shes and did not advise
that the decision was hers to nmake. In a careful effort to protect
Giffin'srights, the district court appointed another attorney to
pursue the matter. Counsel filed two petitions for collatera
relief, both of which were found to be premature and deni ed w t hout
prej udi ce. Giffin urges these sane issues on appeal but the
record is not adequate for our review. The appropriate procedural
mechani sm for raising these matters would be a notion under 28

U S.C. § 2255 upon exhaustion of direct review!?

1See United States v. Fry, 51 F.3d 543 (5th Cir. 1995)
(ineffective assistance claim should be raised by a section 2255
motion if the record is inadequate for decision on direct review;
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Giffin's remaining contentions involve the adm ssion of
extrinsic offense evidence under Rule 404(b) of the Federal Rules
of Evidence, to-wit, the testinony of two witnesses that on several
occasions Giffin had sold themcrack cocai ne fromher autonobile.
Giffin challenges the adequacy of both the governnent's notice
that it intended to use that testinony and its proof that she in
fact commtted the offenses. W review the district court's
decision to admt the evidence for abuse of discretion.?

Rul e 404(b) was anended in 1991 to require the governnent to
present reasonable notice of its intent to use extrinsic offense
evidence. The advisory conmttee notes explain that the anmendnent
was i ntended "to reduce surprise and to pronote early resol ution on
the issue of adm ssibility" but otherw se | eaves the determ nation
of reasonabl eness to case-by-case adjudication. Qur Eleventh
Circuit colleagues have identified three pertinent factors:

(1) Wen the Governnent, through tinely preparation for

trial, could have learned of the availability of the

Wi t ness;

(2) The extent of prejudice to the opponent of the
evidence froma lack of tine to prepare; and

(3) Howsignificant the evidence is to the prosecution's
case.?

Parsons v. United States, 404 F.2d 888 (5th G r. 1968) (deciding a
claimof denial of the right to testify on a section 2255 notion);
cf. Johnson v. Hargett, 34 F.3d 310 (5th Cr. 1994), vacated
pendi ng rehearing en banc, 42 F.3d 1483 (1995), on rehearing,

F. 3d , 1995 WL 293042.

2United States v. WIllis, 6 F.3d 257 (5th Gr. 1993).

SUnited States v. Perez-Tosta, 36 F.3d 1552, 1562 (11th Cir.
1994) .



In the case at bar, each of these three factors favors
adm ssibility. The governnent gave notice at | east one week before
trial, when the witnesses first agreed to testify. Giffin's
attorney conducted able cross-examnation and had w tnesses
available to refute the testinony. Finally, the testinony was
important as a counter to Giffin's "nere presence" defense.*

Giffin also conplains that the notice was not sufficiently
specific. W are not persuaded. Rule 404(b) requires notice only
of the general nature of the extrinsic acts evidence; the advisory
commttee rejected a requirenment of specificity equivalent to that
of a charging instrunent.®> The governnent advised Giffin of the
identity of the witnesses and the fact that their testinony would
concern prior cocaine purchases from her. This informati on was
adequat e.

Finally, Giffin maintains that the governnent did not present
sufficient evidence that she in fact conmtted the extrinsic
of fenses, another prerequisite of admssibility under Rul e 404(b).
The testinony of the purchasers, however, sufficed for a reasonabl e
jury to find that Giffin nade the sales.®

AFF| RMED.

ACf. Perez-Tost a.
SAdvi sory Conmittee Notes, 1991 Anendnent.

6See United States v. Jackson, 978 F.2d 903 (5th Cr. 1992),
cert. denied, 113 S.C. 2429 and 113 S. C. 3055 (1993).
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