UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60365
Summary Cal endar

ROBERT TUBWELL and
STEPHEN B. W LLI AMS,

Pl ai ntiffs-Appellants,

VERSUS

JOYCE T. ALMOND,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of M ssissipp

(4:-94- CV-115-D- Q)
(Novenber 30, 1994)

Before KING JOLLY and DeMOSS, Circuit Judges.

PER CURI AM *
BACKGROUND

Robert E. Tubwell and Stephen B. Wllians ("plaintiffs"),
prisoners incarcerated at the M ssissippi Depart nent of

Corrections, filed a civil rights suit against Joyce Al nond, a

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



deputy clerk in the Northern District of M ssissippi, seeking
damages and declaratory and injunctive relief. The plaintiffs
alleged the following facts in their conplaint: The plaintiffs are
i nmat e par al egal s assigned to provi de | egal assistance to the cl ass

of prisoners involved in Gates v. Collier, 454 F. Supp. 579 (N.D.

Mss. 1978), aff'd, 606 F.2d 115 (5th Cr. 1979). They sent a
"Motion to Vacate and Set Aside Order Approving Admnistrative
Renmedy Program Or, In the Alternative, Mtion for Leave and Notice
of Qut-O-Tinme Appeal of Oder” to the Cerk of Court to be filed
in the Gates suit. The plaintiffs also requested that a copy of
the notion be presented to the district judge in the Gates case.

The defendant Al nond intercepted the notion and sent the
pleading to class counsel, Ronald WIlch, "an adverse party,"
instead of filing it in accord with the plaintiffs' witten
i nstructions. The notion contained objections to the manner in
which Welch was representing the Gates cl ass. According to the
plaintiffs, Al nond "constantly refuses to file pleadings" for the
inmate wit-witers and instead forwards the pleadings to Wl ch,
who takes no action on them Plaintiffs alleged that Alnond is
denyi ng themaccess to the Gates litigation in contravention of her
duty to file all pleadings or return themto the sender.

The district court determned that Alnond is "cloaked wth
quasi -judicial immunity" because her acts were judicial in nature,
and di sm ssed the conplaint as frivol ous.

OPI NI ON

The plaintiffs argue that the district court abused its



discretion in dism ssing the conplaint as frivol ous, because cl ass
menbers have the right to intervene or object to judgnents on the
grounds that they were not adequately represented in the class.
Plaintiffs argue that the pleadings that they attenpted to file
chal | enged cl ass counsel's actions and the manner in which counsel
presented the ARP.

Plaintiffs argue that the clerk's duty was not discretionary
and was "dictated by law," and that thus she was not entitled to
"quasi-judicial imunity." Plaintiffs argue that A nond is
entitled only to qualified immunity and that she is not entitled to
the defense because her actions were clearly established to be
wong at the tine that she commtted them

A clerk of a federal district court has qualified immunity
from nonetary damages when performng routine acts and absolute
i munity when acting in a nonroutine matter under the command of a

court decree or at the direction of a judge. Wllians v. Wod, 612

F.2d 982, 984-85 (5th Cr. 1980). The act of filing pleadings has
been held to be mnisterial rather than judicial in nature and,

thus, not protected by absolute immunity. See MCray v. State of

Maryl and, 456 F.2d 1, 4 (4th Cr. 1972). But see Miullis v. United
States Bankruptcy Court for Dist. of Nevada, 828 F.2d 1385, 1390

(9th Gr. 1987), cert. denied, 486 U S. 1040 (1988) (court clerks

have absolute immunity from damages for civil rights violations
when they performtasks that are an integral part of the judicial
process, including filing pleadings).

It is not clear fromthe limted record presented whether



Al mrond was acting pursuant to a court order or, as alleged by the
plaintiffs, in accord with her routine duties in forwarding the
pl eadings to the class counsel. The Court stated only that the
clerk's actions were "entirely appropriate; the correct course of
action; and consistent with effective nmanagenent of a conpl ex cl ass
action governed by [Fed. R Cv. P.] 23 and relevant case |aw."

We hold that the district court abused its discretion in
di sm ssing the conplaint on the basis of absolute inmunity at this
stage of the proceeding. Therefore, we remand the case for further
factual devel opnent regarding the propriety of a disposition under
the doctrine of inmmunity.

Further, the district court did not address the plaintiffs'
clains for injunctive or declaratory relief. Neither absolute nor
qualified imunity extends to suits for injunctive or declaratory

relief. Chrissy F. by Medley v. Mss. Dep't of Pub. Wlfare, 925

F.2d 844, 849 (5th Cr. 1991). On remand, the district court
shoul d address the nmerits of these clains.

VACATED and REMANDED.
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