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PER CURI AM *
BACKGROUND

Appel | ant George Hann (Hann) was charged with (1) conspiracy
to possess cocaine base (crack) with intent to distribute, (2)
possession of crack with intent to distribute, and (3) possessing

firearns as a convicted felon. Pursuant to an agreenent, he

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



pl eaded guilty on only the firearns count, Count 2, reserving the
right to appeal the denial of his notion to suppress the evidence.
Fed. R Crim P. 11(a)(2). The court sentenced Hann to serve 21
months and to three years of supervised release. Service of the
sentence was stayed pendi ng appeal .

The district court conducted an evidentiary hearing on Hann's
nmotion to suppress the two firearns described in Count 2, at which
he, the two arresting officers, and his parole officer testified.
The following is a summary of rel evant testinony.

On Septenber 10, 1991, Chief Hugh M xon of the New Augusta
M ssi ssippi Police Departnent and Agent John Carter of the Metro
Drug Task Force went to Apartnent 21, Pinewood Apartnents, in New
Augusta. The officers went to the apartnent, Hann's residence, to
arrest him pursuant to a warrant on a charge of selling drugs.

The officers testified that Carter arrested and handcuffed
Hann in his living room as Chief Mxon performed a protective
sweep of two bedroons behind the living room |In the |left bedroom
also referred to as the TV room they saw in plain view the
firearnms described in Count 2, a .22 Genfield rifle and a High
Standard 12 gauge shotgun. M xon testified that the sweep took no
| onger than two or three m nutes.

M xon testified that prior to the arrest, he had received
informati on that Hann was selling cocaine from his apartnent and
t hat he, M xon, had personal |y observed peopl e entering and | eavi ng
the apartnent regularly. M xon did not watch the apartnent on the

day of the arrest because he "was tied up with getting ready to



serve the warrant." M xon testified that Barbara Payton stayed in
the apartnent regularly. (Hann testified that she lived there with
him) M xon testified that neither he nor Carter searched the
storage room adj acent to the apartnent.

Agent Carter testified that he had received information that
Hann was selling drugs fromhi s apartnment, and woul d exchange drugs
for guns. Thereafter, Carter participated in a purchase of drugs
from Hann by an undercover agent, for which Hann was i ndicted.
Carter knew that Hann was on felony probation and he had been
i nformed that Hann carried guns and that there usually were guns in
the apartnent. Carter further testified that he feared for his
safety when he entered the apartnent and that the sweep search was
"to see if there was anything that presented a danger."

Hann testified that the two firearns had been in the storage
roomadj acent to his apartnent, not in the back room and that they
were not his. He also testified that the officers searched the
prem ses for 30 mnutes and that one Harold Franklin had been in
the right bedroomduring that tinme. Franklin was not arrested.

In denying Hann's notion to suppress the district court
stated: "I'm not prepared to say an officer, as a reasonable
precaution, should not go into adjoining roons and see if there's
soneone there, particularly when they have information that drug
dealing is going on and that guns are present." The court stated
further that "if [the officers] have a right to be where they are,

anyt hing that's open and obvi ous can be seized and i s adm ssi bl e as

evi dence. "



OPI NI ON

Hann contends that the district court erred by denying his
notion to suppress the evidence. He notes that the district court
failed to nake an explicit finding whether the guns were recovered
from the bedroom or, as he testified, from his storage room
Inplicit in the district court's reasons for the ruling, however,
is a finding that the guns were found in the bedroom Hann' s
principal argunent is that the evidence shoul d have been suppressed
because t he gover nment wi tnesses were unable to establish that they
had a reasonable belief based on specific and articulable facts
that [his] apartnent harbored an individual posing a danger to the

arresting officers. Mryland v. Buie, 494 U S 325, 337, 110 S.

Ct. 1093, 1097, 108 L. Ed. 2d 276 (1990).

"In reviewing a district court's ruling on a notion to
suppress, the reviewng court nust consider the evidence in the
light nost favorable to the prevailing party, accepting factua
findings unl ess clearly erroneous and revi ewi ng questi ons of | aw de

novo." United States v. Shannon, 21 F.3d 77, 81 (5th Cir.),

petition for cert. filed, (U S Aug. 1, 1994)(No. 94-5443). "d ear

error is especially rigorous when applied to credibility
determ nati ons because the trier of fact has seen and judged the

wtnesses." United States v. Casteneda, 951 F.2d 44, 48 (5th Gr

1992) . In the district court, the Governnent had the burden of
proving, by a preponderance of the evidence, that the search or
protective sweep was justified by exigent circunstances. See

Coolidge v. New Hanpshire, 403 U.S. 443, 454-55, 91 S. C. 2022, 29




L. Ed. 2d 564 (1971); Buie, 494 U S. at 335 n.3 ("[a] protective

sweep is without question a "search'"); United States v. Hurtado,

905 F.2d 74, 76 (5th G r. 1990)(en banc).

"A “protective sweep' is a quick and limted search of
prem ses, incident to an arrest and conducted to protect the safety
of police officers or others." Buie, 494 U S. at 327. The Court
stated two standards for determning the legality of such a sweep.
First, "as an incident to the arrest the officers [can], as a
precautionary matter and w thout probable cause or reasonable
suspicion, look in closets and ot her spaces i medi ately adj oi ni ng
the place of arrest from which an attack could be imediately
| aunched. " Id. at 334. To justify a nore extensive sweep,
however, "there nust be articul able facts which, taken together
with the rational inferences from those facts, would warrant a
reasonably prudent officer in believing that the area to be swept
harbors an individual posing a danger to those on the arrest
scene." |d.

The Court remanded Buie to the state appellate court for a
determ nation whether "the searching officer possesse[d such] a
reasonable belief." |1d. at 337. The state court then held that
the protective sweep of the basenent of Buie's residence, from
which he had energed prior to his arrest, was |egal. Buie v.

State, 580 A 2d 167 (Md. C. App. 1990), cert. denied, 498 U S.

1106 (1991). The court held, first, that "in determning the
exi stence of reasonable suspicion in a case such as this, the

obj ective standard nust be used." 580 A . 2d at 170. This is



supported by the Suprene Court's Buie opinion and other Suprene
Court cases. See id. at 169-70. The court held that at the tinme
the officer entered Buie's basenent, it was reasonable for himto
suspect that one Allen, who had been identified with Buie as one of
the two robbers, "mght well be in the basenent."” 1d. at 171. As
the dissent points out, however, the officers did not bring with
them the arrest warrant which had been issued for Allen. |[d. at
174. The officer testified that he "just went down there in case
t here was soneone else in the basenent." |1d. at 173. After the
state court affirmed Buie's conviction, the Suprene Court denied
certiorari, 498 U. S. 1106 (1991).

The district court appears to have held that the protective
sweep of Hann's bedroons may wel | have not required either probable
cause or reasonabl e suspicion, because these roons were "spaces
imedi ately adjoining the place of arrest from which an attack
could [have been] immediately |aunched." Buie, 494 U S. at 334.
The bedroons were separated fromthe living roomby only a hall way,
and their doors were open.

The district court also seens to have held that reasonable
suspicion justified the sweep. This holding is valid because the
officers testified to specific facts which |led themto believe that
it was necessary for their safety. They knew that Hann was a
previously convicted felon who trafficked in drugs from his
apartnent. Chief M xon had seen nunerous individuals going to the
apartnent; and Agent Carter had information that Hann traded drugs

for guns, which he kept there. M xon testified that he swept



through the bedroons in three mnutes or less, as Carter was
pl aci ng Hann under arrest. See Buie, 494 U. S. at 335-36. Bot h
officers testified that the sweep was to insure their safety. See

United States v. Mendoza-Burciaga, 981 F.2d 192, 196-97 (5th G

1992), cert. denied, 114 S. C. 356 (1993).

As the district court held, "if [officers] have a right to be
where they are, anything that's open and obvi ous can be sei zed and

is adm ssi bl e as evidence." Horton v. California, 496 U S. 128,

133-37, 110 S. . 2301, 110 L. Ed. 2d 112 (1990). Both officers
testified that the firearns were in plain view in Hann's |left
bedr oom

AFFI RVED.
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