IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60361
(Summary Cal endar)

IN RE:  PHILLI P STOKES,
Pl ai ntiff-Appellant,

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3:94- MC- 20)

(August 15, 1994)

Before JOLLY, WENER and STEWART, Crcuit Judges.
PER CURI AM *

Phillip Stokes, <currently a prisoner of the State of
M ssissippi, filed the instant petition under 28 U S . C. § 1651
seeking to conpel the Mssissippi Suprene Court to rule on his
application for | eave to pursue post-convictionrelief inthetrial
court of his conviction. Hi s conplaint alleged that his conviction

for capital nmurder was affirnmed by the M ssissippi Suprene Court,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



and that his petition for a wit of certiorari from the United
States Suprene Court was denied. Hi s subsequent petition for wit
of habeas corpus in federal court was, according to Stokes,
dism ssed for failure to exhaust his state renedies. He had al so
filed an application with the M ssissippi Suprene Court for |eave
to pursue post-conviction relief in the trial court. After the
district court denied Stokes' petition and dismssed it wth
prejudi ce, he tinely appeal ed.

St okes states that the district court violated his due process
and equal protection rights by denying and dism ssing his petition
seeki ng mandanmus relief. He does not, however, present any
substantive argunent regarding either his due process or equa
protection rights. Rat her, Stokes' sole purpose in filing the
instant petition, and in pursuing this appeal, is to accelerate the
M ssi ssippi Suprene Court's consideration of his application to
file a petition for post-conviction relief. Unfortunately for
St okes, though, "a federal court |acks the general power to issue
wits of mandanus to direct state courts and their judicial

officers in the performance of their duties where mandanus is the

only relief sought.”" Mye v. Cerk, DeKalb County Superior Court,
474 F.2d 1275, 1276 (5th Cr. 1973).
Stokes cites Russell v. Knight, 448 F.2d 96 (5th Cr. 1973),

for the proposition that his petition for mandanmus coul d and shoul d
be liberally construed as a petition for wit of habeas corpus. In
Russell, however, the petitioner had been denied his right to
appeal his state conviction. W held that habeas corpus relief was

the proper vehicle for renmedying an unconstitutional denial of



one's right to appeal. Russell, 488 F.2d at 97.

In the instant case, on the other hand, Stokes has not been
denied his right to appeal, or an opportunity to pursue post-
conviction relief, either state or federal. Such review is
currently pending in the state courts. As the district court
noted, Stokes' only goal in the instant case is to have the federal
courts conpel the state courts to speed up the state revi ew process
so that he may get on with his federal habeas corpus case. As
mandanmus is the only relief sought by Stokes in the instant
petition, and as federal courts lack the authority to provide this
relief, see Mye, 474 F.2d at 1276, the district court's di sm ssal
of Stokes' petition is

AFF| RMED.



