IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60341

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

ROLANDO MORGAN- GARCI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(93 CR 241 11)

(Cct ober 5, 1995)

Bef ore H G3 NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Rol ando Morgan- Garci a appeals fromthe judgnment of conviction
and sentence entered by the United States District Court on May 9,
1994. W have jurisdiction, 28 U S.C. § 1291, and we affirm

| .
On March 2, 1993, in United States District Court for the

Southern District of Texas, MAllen Division, Mrgan-Garcia pled

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



guilty to conspiracy to possess wwth intent to distribute nore than
100 kil ogranms of mari huana in violation of 21 U S.C. 88 841(a) (1),
841(b) (1), 846. He was sentenced to sixty-three nonths
i nprisonment. The MAllen conviction, which is not the subject of
this appeal, arose froma conspiracy anong six individuals during
Cctober 10-12, 1992 to transport approximately 1,800 pounds of
marijuana from San Juan, Texas to Houston.

On Decenber 1, 1992, prior to being taken into custody for the
McAl | en of fense, Morgan-Garcia participated in the transportation
of over 400 kil ograns of marijuana fromsouth Texas to Houston. As
a result of this transaction, Mrgan-Garcia was indicted on
Novenber 10, 1993 in the U S. District Court for the Southern
District, Corpus Christi Division and charged, along with ten ot her
co-defendants, wth possession with intent to distribute over 100
kil ograns of marijuanain violationof 21 U S.C. 8§ 841(a)(1),(b)(1)
and 18 U S.C. 8§ 2. The indictnent also charged Morgan-Garcia with
conspiracy to possess with intent to distribute in violation of 21
US C 88 841(a)(1), 841(b)(1)(A), 846. Pursuant to a plea
agreenent negotiated with the assistant U S. Attorney, WMorgan-
Garcia pled guilty to the possession charge on January 3, 1994.

The plea agreenent provided that, in return for substanti al
cooperation, the governnment would recommend a downward departure
fromthe sentencing guidelines and, in addition, "not be opposed to
the Defendant's sentence to inprisonnent in this case running
concurrent to the federal sentence the Defendant is currently

serving." The agreenent further specified that "[a]ll parties to



this agreenent understand that . . . once the notion is nmade it
will be in the sole discretion of this Court to determ ne whether
to grant or deny the notion and the extent of any departure."”

At the sentencing hearing on April 29, 1994, the governnent
recommended that Myrgan-Garcia be sentenced to inprisonnent for a
term forty percent below the mninmum sentence specified by the
gui del i nes, such sentence to be served concurrently with one he was
already serving for the MAIlen conviction. Noting that the
sent enci ng gui del i nes provided for concurrent sentences only where
the two crinmes were related, see U S.S.G § 5GL.3(c), the district
court inquired about the relationship between the MAlIlen
conviction and this one. After sone confusion, the assistant U S
Attorney conceded that the MAIlen conviction was not related to
this charge, and Morgan-Garcia's defense counsel, Patrick MCQuire
acknowl edged that he was not conversant with the details of the
McAl l en case to suggest otherw se. After the U S. Probation
of ficer, Ed Watson, explained to the court that the two crines were
"conpletely separate,” the court concluded that the two crines were
not related and that Myrgan-Garcia therefore was ineligible for
concurrent sentences. The district court sentenced Morgan-Garcia
to 35 nonths inprisonment with this period to run consecutively to
the terminposed in the MAlIlen conviction.

.
Mor gan- Garci a agrees that the district court correctly inposed

a consecutive sentence. He argues, however, that his guilty plea



was invalid because he did not understand the consequences of his
pl ea. W disagree.

Both the | anguage of the agreenent and the district court's
expl anation of the effect of the agreenent negate any legitinate
expectation Myrgan-Garcia possessed that he would receive
concurrent sentences. The plea agreenent into which he entered did
not guarantee that he woul d receive a concurrent sentence. To the
contrary, the agreenent provided that it was in "the sole
di scretion" of the district court whether and to what extent to
depart fromthe sentencing guidelines. Moreover, in taking Mrgan-
Garcia's plea, the district court advised him

[ T] he agreenent that you have reached is with the United
States Attorney's office. You have no agreenent with ne.

| am not bound by any agreenent. You have no prom se
from ne. Any recomrendation that the United States
Attorney's office gives to nme is just that, a
recommendati on and not hing nore. | have the power to

sentence you to the nmaxi mum possi bl e puni shnment provi ded
by statute, and if | do you cannot take back your plea of

guilty."

Mor gan- Garci a stated he understood this.

Simlarly, that Mrgan-Garcia possessed the erroneous beli ef
that he was eliqgible for concurrent sentences does not render his
guilty plea involuntary or unknowi ng. Rule 11 of the Federal Rul es
of Crimnal Procedure does not require the district court to advise
def endants that they may receive consecutive sentences. See Fed.
R Cim P. 11(c) advisory commttee's notes on 1974 and 1989
Amendnents; United States v. Jackson, 627 F.2d 883, 885 (8th Cir.)

(holding Rule 11(c) does not require court to inform defendant of

ineligibility for concurrent state-federal sentences), cert.



deni ed, 449 U.S. 998, 101 S.Ct. 540, 66 L.Ed.2d 297 (1980); United
States v. Ham [ton, 568 F.2d 1302, 1304-06 (9th Gr.) (holding Rule

11 does not require court to inform defendant of possibility of

consecutive sentences on nulti-count indictnent), cert. denied, 436

U S 944, 98 S.Ct. 2846, 56 L.Ed.2d 785 (1978). Rather, "[a]s |ong
as the defendant understood the length of tinme he m ght possibly
receive he was fully aware of his plea' s consequences.” United

States v. Jones, 905 F.2d 867, 868 (5th Gr. 1990) (citation and

internal quotation marks omtted).

Here, the district court informed Mrgan-Garcia that "[i]n
t hese circunstances, the nmaxi mumpossi bl e puni shnent is a period of
40 years in the penitentiary, no probation, no parole. There is a
m ni mum mandat ory sentence of at | east five years. |In other words,
your sentence in this case is going to be at |east five years."
Mor gan- Garci a acknow edged that he understood this. "No nore was
required to inform [Mdrgan-Garcial] of his sentencing exposure.”

United States v. Santa-lLucia, 991 F.2d 179, 180 (5th Gr. 1993).

That the district court sentenced himto 35 nonths to be served
consecutively to his current sentence -- a sentence far shorter
than the statutory maxinmum -- precludes Mrgan-Grcia from now
claimng that he would not have pled guilty had he known the
sentence he woul d receive.

Nor does the erroneous advice of Mrgan-Garcia' s defense
counsel regarding his eligibility for or the likelihood of a
concurrent sentence render Mrgan-Garcia's guilty plea invalid.

Jones, 905 F.2d at 868; United States v. Marsh, 733 F. Supp. 90, 93




(D. Kan. 1990) (holding defense counsel's prom se of concurrent
sent ence does not render guilty pleainvoluntary). Mrgan-Grcia's
counsel may have erroneously advised his client that he was
eligible for concurrent sentences. This m stake, however, is no
different than that nade by a defense counsel who advises her
client that he will likely serve a termshorter than that actually
provided by the Sentencing Cuidelines, a mstake which does not

underm ne the validity of a guilty plea. See United States v.

Turner, 881 F.2d 684, 686 (9th Cr.), cert. denied, 493 U S. 871
110 S.&. 199, 107 L.Ed.2d 153 (1989).

To the extent that Mdrgan-Garcia argues that his own defense
counsel's failure to advise himof hisineligibility for concurrent
sentences constitutes ineffective assistance of counsel in
viol ation of the Sixth Anmendnent to the United States Constitution,
we decline to consider such a claim "As a general rule, Sixth
Amendnent clainms of ineffective assistance of counsel cannot be
litigated on direct appeal, unless they were adequately raised in

the district court." United States v. G bson, 55 F.3d 173, 179

(5th Gr. 1995) (citation omtted); see United States v. Hi gdon,

832 F.2d 312, 313-14 (5th Cr. 1987), cert. denied, 484 U S. 1075,
108 S.Ct. 1051, 98 L.Ed.2d 1013 (1988). Here, Mrgan-Garcia did
not raise this issue in the court below, I|eaving us unable to
evaluate his claim"w thout factual devel opnent regardi ng the pl ea

bargai ning process.” United States v. Jennings, 891 F.2d 93, 95

(5th Cr. 1989). Morrgan-Garcia may raise such claimin a proper
proceedi ng under 28 U.S.C. § 2255. |d.



W AFFIRM !

. We conclude that a petition for certiorari chall enging
the results of this appeal would violate Suprene Court Rule 42.2
prohibiting the filing of frivolous petitions. We therefore
relieve appointed counsel from the obligation to seek further
review by the filing of a petition for wit of certiorari. Wthin
seven days of the issuance of this opinion, counsel shall advise
defendant in witing of this conclusion, and shall informthe

def endant of the procedure for a pro se filing of a petition for
wit of certiorari. See Austin v. United States, 115 S. C. 380,
130 L. Ed.2d 219 (1994).




