UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60325
Summary Cal endar

ROBERT SAMUEL SCRUGGS
Pl ai ntiff-Appellant,
ver sus
JERRY HOW E, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(90-Cv-107)

(Cct ober 19, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Robert Sanuel Scruggs appeal s the summary judgnent di sm ssing
his 42 U S . C. 8§ 1983 clains against Jerry How e. W AFFIRM in
part, VACATE in part, and REMAND.

| .

Scruggs, claimng that he was subjected to the use of

excessi ve force when arrested by M ssi ssi ppi H ghway Patrol Oficer

How e, filed a RICO and civil rights conpl aint against How e and

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



other officials.? The district court adopted the magistrate
judge's recommendation that all clains and all defendants be
di sm ssed, except for the 8§ 1983 cl ai m agai nst How e.

How e noved for sunmary judgnent, asserting that Scruggs'
claimwas tinme-barred. Over Scruggs' objections, includingthat he
mai |l ed his conplaint to the clerk on February 7, 1990, prior to the
expiration of the limtations period, the district court adopted
the magistrate judge's recomendation that summary judgnent be
granted for Howi e, and dism ssed the case with prejudice.

1.

Scruggs chal | enges only the sunmmary j udgnent for How e and t he
deni al of his notion for appointnent of trial counsel. He does not
appeal the dism ssal of his clains against the other defendants.

A

As for the summary judgnent, Scruggs contends that a factual
di spute exists as to whether he filed his conplaint within the
limtations period.

W review a summary j udgnent de novo, using the sane standard
applicable in the district court. E. g., Matagorda County v. Law,
19 F. 3d 215, 217 (5th Gr. 1994). "Summary judgnent is appropriate
if the record discloses "that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law'" 1d. (quoting Fed. R GCv. P. 56(c)). "The

pl eadi ngs, depositions, adm ssions, and answers to i nterrogatories,

2 Scruggs is currently, and was at the tinme he filed this
action, incarcerated.



together wth affidavits, nust denonstrate that no genui ne i ssue of
material fact remains.” | d. The summary judgnent evidence is
considered in the light nost favorable to the non-novant; if it
could not lead a rational trier of fact to find for the non-novant,
there is no genuine issue for trial. |Id.

It is undisputed that the acts which form the basis of
Scruggs' conplaint occurred on February 29, 1984, and that this
action is governed by Mssissippi's six-year statute of

l[imtations. Mss. Code Ann. 8§ 15-1-49 (1972); see Thomas v. City

of New Al bany, 901 F.2d 476, 476 (5th G r. 1990). "I'n federa
cases, the applicable statute of limtations is not tolled until
the plaintiff's conplaint is received by the court clerk”. Russel

v. Board of Trustees of Firenen, Policenen and Fire Alarm
Operators' Pension Fund, 968 F.2d 489, 493 (5th Gr. 1992), cert.
denied, = US _ , 113 S. C. 1266 (1993); (citing Martin v.
Demma, 831 F.2d 69, 71 (5th Cir. 1987)).

It i s unclear when the clerk received Scruggs' conplaint. The
date stanped on the face of the conplaint is May 7, 1990, nore than
two nonths after the expiration of the limtations period. Scruggs
mai nt ai ns, however, that he filed his conplaint on February 7, 1990
-- approxi mately three weeks before the limtations period expired.
Mor eover, How e's answer agrees, stating that "[t] he Conpl ai nt
was not filed until on or about February 7, 1990." The conpl ai nt
contains a certificate of service dated "2/10/90" and refers to a
" SECOND/ FI LI NG'. The record also contains an in forma pauperis

affidavit date-stanped by the clerk of court as filed on February



20, 1990, which contains Scruggs' signature stating that it was
executed on February 28, 1990. That affidavit appears to be a copy
of an affidavit dated February 4, 1990, which Scruggs submtted
earlier, but failed to sign (which necessitated its resubm ssion).
And, the prison official's attestation to Scruggs' inpoverished
state is dated February 10, 1990.

Wth his objections to the nagi strate judge' s recommendati on,
Scruggs submtted a letter he wote to the court clerk, dated
February 26, 1990, which is date-stanped as filed on March 5, 1990,
stating that he is "filing A FEDERAL DI STRICT ClVIL R CO CLAI M For
injury's, in the said State O Mssissippi." The letter contains
a handwitten notation, apparently by the clerk of court, which
states, "[t]o file Conplaint, you are required to use our forns.
| mailed you a supply on 2/21/90." (Enphasis in original.) Wth
his objections, Scruggs also submtted a letter from the deputy
clerk to him dated May 11, 1990, which states that the clerk was
returning Scruggs' |FP affidavit because it was unsigned, and
requests that Scruggs sign and resubmt the form The record does
not contain | FP affidavits, other than the two executed i n February
1990; restated, it does not contain any executed after the May 1990
letter.

The district court did not analyze the conflicting dates. In
any event, as stated, our review of a summary judgnent is de novo.
But, on this record, a material fact issue does appear to exist.

Because there is a material fact issue on whether Scruggs



conplaint was filed prior to the expiration of the limtations
period, we vacate the sunmary judgnent.
B
Atrial court is not obligated to appoint counsel in a § 1983
case "unl ess the case presents exceptional circunstances."” U ner
v. Chancellor, 691 F.2d 209, 212 (5th Cr. 1982). The denial of
appoi nt nent of counsel is reviewed only for an abuse of discretion.
ld. at 213. Scruggs has denonstrated that he is capable of
representing hinself, and the factual and | egal issues in the case
are not conplex. Accordingly, there was no abuse of discretion in
the denial of his notion for appointnent of trial counsel.
L1l
For the foregoi ng reasons, the denial of appointnent of trial
counsel and the dismssal of all defendants except How e are
AFFI RVED; the sunmmary judgnent in favor of Howie is VACATED, and
the case is REMANDED for further proceedings.
AFFI RVED | N PART; VACATED I N PART; AND REMANDED



