IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO 94-60314
Summary Cal endar

PERNELL BRANSON, Peti ti oner- Appel | ant,
ver sus

EDWARD M HARGETT, Superi ntendent,
M ssissippi State Penitentiary, Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(CA-3:92-629)

(Decenber 30, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM:

Petitioner-Appel |l ant Pernell Branson ("Branson") was indicted
for aggravated assault by a grand jury in H nds County, M ssissipp
in Septenber 1986. Wiile being represented by Hernel Johnson
("Johnson"), he waived arraignnent and entered a plea of not
guilty. In March 1988, Branson, who was then being represented by
Eddi e Tucker ("Tucker"), withdrew his plea and entered an open pl ea

of guilty. In Mssissippi, an open plea is one made wthout a

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that his opinion should not be published.



sentencing reconmendation by the state.? He was subsequently
sentenced to eighteen years in prison.

In February 1991, Branson sought post-conviction relief in
state court on the ground of ineffective assistance of counsel. He
al l eged that Tucker failed to discuss a possible defense with him
coerced himand i nconpetently advised himto plead guilty. Branson
al so all eged that he was denied counsel at a critical stage of the
proceedi ngs because Johnson, who represented him at the
arrai gnnent, had been di sbarred t hree weeks before the arrai gnnent.
The trial court dismssed the notion for post-conviction relief.
Branson appealed to the M ssissippi Suprene Court, which affirmnmed
W thout witten reasons.

Branson petitioned for federal habeas relief alleging that his
guilty plea was invalid because Tucker gave his case little
attenti on and gave hi mpoor advice, and that he was deni ed counsel
at a critical stage of the proceedings. The nmagi strate judge
recommended that relief be denied. Wen Branson failed to file his
objections, the district court adopted the nagistrate judge's
report and di sm ssed the petition. After dism ssal, Branson filed
his objections and a notion for reconsideration. Not i ng that
Branson's petition was di sm ssed two weeks after the expiration of
hi s second extended deadline for filing objections, the district
court refused to consider the objections. The court also stated
that even if the objections were considered, they failed to present

any argunent justifying reconsideration.

2 See Washington v. State, 620 So.2d 966, 968 (M ss. 1993).
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Branson argues that his guilty plea was invalid because Tucker
was ineffective for not investigating his case and for not
di scussing the case or a defense with him He does not argue that
he was deni ed counsel at a critical stage. Accordingly, that issue
i s abandoned. ?

Federal habeas relief requires that the petitioner show a
federal constitutional violation and prejudice.* To denpnstrate
i neffectiveness of counsel, Branson nust establish that his
counsel's performance fell below an objective standard of
reasonabl e conpetence, and that he was prejudiced by his counsel's
deficient performance.® Judicial scrutiny of a counsel's
performance is highly deferential, and courts nust indulge in a
strong presunption that counsel's conduct falls within the w de
range of reasonabl e professional assistance.®

The petitioner nust affirmatively plead the actual resulting
prejudice.” Branson nust denonstrate prejudi ce by showi ng that his

counsel's errors were so serious that they rendered t he proceedi ngs

3 See Hobbs v. Blackburn, 752 F.2d 1079, 1083 (5th Cr.),
cert. denied, 474 U S. 838, 106 S.C. 117, 88 L.Ed.2d 95 (1985).

4 28 U S.C. § 2254(a); Carter v. Lynaugh, 826 F.2d 408, 409
(5th Gr. 1987), cert. denied, 485 U S. 938, 108 S.Ct. 1117, 99
L. Ed. 2d 277 (1988).

> Lockhart v. Fretwell,  US _ , 113 S.Ct. 838, 842,
122 L. Ed.2d 180 (1993).

6 Strickland v. Washington, 466 U S. 668, 689, 104 S.C
2052, 80 L.Ed.2d 674 (1984).

7 Hill v. Lockhart, 474 U.S. 52, 60, 106 S.Ct. 366, 88
L. Ed. 2d 203 (1985).



unfair or the result unreliable.® In the context of a guilty plea,
the petitioner nmust show that but for his counsel's errors, he
woul d not have pleaded guilty and woul d have insisted on going to
trial.® The United States Suprene Court provides that, "[i]f it is
easi er to dispose of an i neffectiveness claimon the ground of | ack
of sufficient prejudice, which we expect will often be so, that
course should be followed. "

Before accepting a guilty plea, a trial court nust ascertain
that the defendant "has a full wunderstanding of what the plea
connotes and of its consequence." The court considering a
federal habeas claimw || uphold a guilty plea if it was know ng,
voluntary, and intelligent. A guilty plea is invalid if the
def endant does not understand the nature of the constitutiona
protections that he is waiving, or if he has such an inconplete
under st andi ng of the charges agai nst hi mthat his plea cannot stand
as an intelligent adm ssion of guilt.®® To enter a voluntary pl ea,

a def endant must have "real notice of the true nature of the charge

8 Fretwell, 113 S.Ct. at 844.
® Joseph v. Butler, 838 F.2d 786, 791 (5th Cr. 1988).
10 Strickland, 466 U.S. at 697.

11 Boykin v. Al abama, 395 U.S. 238, 244, 89 S.Ct. 1709, 23
L. Ed. 2d 274 (1969).

2. Hobbs, 752 F.2d at 1081.

13 Henderson v. Morgan, 426 U.S. 637, 645 n.13, 96 S. C
2253, 49 L.Ed.2d 108 (1976).



against him"* The critical issue in determning if a plea was
voluntary and intelligent is "whether the defendant understood the
nature and substance of the charges against him and not
necessarily whether he understood their technical |egal effect."?
If the record shows that the defendant "understood the charge and

its consequences,"” we wll uphold a guilty plea as voluntary even
if the trial judge failed to explain the offense.®

A defendant's solemm declarations in court carry a strong
presunption of truth.! "Federal courts in habeas proceedi ngs are
required to grant a presunption of correctness to a state court's
explicit and inplicit findings of fact if supported by the record.
28 U.S.C. § 2254(d)."1® A habeas petitioner's conclusional
allegations on a critical issue are insufficient to raise a
constitutional issue.?!®

Qur review of the transcript from Branson's guilty plea
heari ng shows that Branson told the state trial court he understood

that he was charged wth aggravated assault and that he had not

read the petition to enter a guilty plea before signing it, but

4 Davis v. Butler, 825 F.2d 892, 893 (5th Cir. 1987)
(internal quotations and citations omtted).

% Taylor v. Wiitley, 933 F.2d 325, 329 (5th Gr. 1991),
cert. denied, __ US __ ., 112 S.Ct. 1678, 118 L.Ed.2d 395 (1992).

6 Davis, 825 F.2d at 893.

17 Bl ackl edge v. Allison, 431 U.S. 63, 74, 97 S.Ct. 1621,
52 L.Ed.2d 136 (1977).

18 Loyd v. Smith, 899 F.2d 1416, 1425 (5th Gir. 1990),
cert. denied, __ US. _, 113 S.Ct. 2343, 124 L.Ed.2d 253 (1993).

19 Koch v. Puckett, 907 F.2d 524, 530 (5th Cr. 1990).
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t hat Tucker had read it to himand that he understood its contents.

The state trial court explained to Branson that he was
entitled to plead "not guilty" and go to trial to see if the state
could convince a jury of his guilt beyond a reasonabl e doubt. The
court al so expl ained that Branson woul d have the right to counsel,
to be present at trial, to cross exam ne adverse w tnesses, to cal
favorabl e wi t nesses, to conpul sory process, torenmain silent and to
the presunption of innocence. |In addition, he was told that the
state woul d have the burden to prove his guilt, and that all twelve
jurors would have to agree as to his guilt in order to be
convicted. Finally, Branson was told that he woul d have the right
to appeal and to be represented by counsel on appeal. The court
explained that by entering a quilty plea he would waive all of
t hose rights.

The state trial court adnoni shed Branson that he, and not his
| awyer, was to nmake the decision on the plea. A guilty plea would
be an adm ssion that Branson actually commtted the charged
of fense. Branson stated that he understood all of the foregoing
and still intended to plead guilty. He also stated that no
prom ses or threats were made to induce the plea and that Tucker
had reviewed the facts of the case with him Wen the court asked
Branson if he was satisfied wth the services of his |awer,
Branson responded, "Of course, Your Honor."

The state trial court stated the maxi nrumsentence to be twenty
years. The court al so explained the sentencing options, from no

time in prisonto 20 years inprisonnent, along wtheligibility for



parol e. Branson stated that Tucker had made no prediction about a
sent ence.

Branson said that he was guilty as charged and, wupon
questioning by the state trial court, described the factual
background of the crime. The court explained the elenents of the
of fense, and told Branson that if a trial was held the state would
have to prove each of those el enents. Branson stated that he
understood. The court found the plea to be know ng, voluntary and
intelligent and found Branson guilty.

In the instant appeal, Branson criticizes Tucker for not
investigating wunspecified facts, «circunstances and possible
def enses. Branson clains that Tucker did not investigate the
wai ver of arraignnment and the entry of the "not guilty" plea made
on the advice of the disbarred attorney. He al so accuses Tucker of
not di scussing unspecified crimnal charges brought by the victim
of the assault and of not requesting production of the warrant for
his arrest. Although he now all eges, w thout support, that Tucker
had not discussed the case with him the record shows that he
stated in the plea colloquy that Tucker had reviewed the case with
hi m

In light of the plea colloquy and his adm ssions therein,
Branson's conclusional allegations at this stage about Tucker's
performance are i nadequate to establish ineffectiveness of counsel.
Branson's solemm declarations in court are presuned true, and he
has adequately identified neither prejudice nor deficient

per f or mance. Therefore, the district court's dismssal of the



habeas petition is AFFI RVED.



