UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-60289
Summary Cal endar

HOSEY B. JOHNSON,

Pl aintiff-
Appel | ant,

VERSUS
Cl TY OF GULFPORT,
Def endant - Appel | ee.

ESE IR b b Sk Sk Sk Sk Rk

No. 94-60308
Summary Cal endar
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VERSUS
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Appeals fromthe United States District Court
for the Southern District of M ssissippi
(CA-93-614 & 3:94-CV-21W5)

(August 10, 1994)
Before DAVIS, JONES and DUHE, Circuit Judges.



PER CURI AM !

In these two appeals, which we order consolidated, Johnson
chal | enges the dism ssal of two § 1983 actions which are virtually
identical. W affirm

l.

Hosey B. Johnson is currently an inmate at the South
M ssi ssippi Correctional Institute serving a life sentence for
arnmed robbery. He filed two civil rights actions pro se and in
forma pauperis (IFP), alleging that he should not have been
convicted of arnmed robbery and sentenced to |ife inprisonnent
because the state failed to produce a handgun at trial to
corroborate the victims testinony. Johnson contends that his
convi ction shoul d have been for sinple robbery only, which carries
a maxi num sentence of fifteen years. He also contends that
M ssissippi's arned robbery statute i s unconstitutional because it
allows for a conviction without requiring the state to produce the
gun at trial

The district court dism ssed Johnson's conplaint in 94-60289
as frivolous wunder 8§ 1915(d), holding that Johnson's claim
constituted a challenge to the fact or length of his confinenent
and, therefore, that he was required to exhaust his state and

federal habeas corpus renedies before bringing a 8 1983 action

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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The court al so concl uded t hat because Johnson di d not establish the
deprivation of any federal constitutional right, he did not present
a cogni zabl e claimunder either § 1983 or § 2254. The court then
di sm ssed the action with prejudice. Johnson tinely appeal ed.

The district court in 94-60308 (which is essentially identical
to 94-60289) first noted that Johnson's claim nore appropriately
sounded in habeas. The district court then held that because
Johnson's conplaint did not assert a viable constitutional
chal l enge, it could be dism ssed without first requiring Johnson to
exhaust his habeas renedi es. Accordingly, the court al so di sm ssed
this action with prejudice. Johnson appeals.

1.

These two actions were filed separately by Johnson and,
al t hough both were filed in the Southern District of M ssissippi,
each went to a different judge of that court.? The appeals were
docketed separately in this court as well; because the clains
raised in the conplaints and on appeal are virtually identical,
t hey have been consol i dat ed.

A district court may dismss an |IFP conplaint as frivol ous
under 8 1915(d) if it lacks an arguable basis in law or fact.
Eason v. Thaler, 14 F.3d 8, 9 (5th Gr. 1994). Such dism ssals are
reviewed on appeal for abuse of discretion.

Johnson contends that his conpl aint constitutes a challenge to

the constitutionality of Mssissippi's arnmed robbery statute and

2 Johnson filed 94-60289 on Decenber 27, 1993. The
second action, 94-60308, was filed on January 13, 1994.

3



t hat he shoul d not have been convi cted of arnmed robbery because the
state failed to produce the gun used in the crine at trial.

He also contends that M ssissippi's arned robbery statute
viol ates the Ex Post Facto clause of the Constitution, because it
was enacted after the Suprenme Court's decision in In Re Wnshinp,
397 U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970), which
requires the state to prove each elenent of the crinme alleged.
Johnson argues that M ssissippi's arnmed robbery statute does not
satisfy the requirenents of Wnship because the statute does not
require the state to produce a gun at trial.

In Pittman v. Moore, 980 F.2d 994 (5th Cr. 1993), this court
held that a pro se prisoner's IFP civil rights action, duplicative
of a pending action already filed by that sane prisoner, may be
di sm ssed as frivolous or nmalicious under 8§ 1915(d). As this court
noted, "[w] hen declaring that a successive in forma pauperis suit
is malicious' the court should insure that the plaintiff obtains
one bite at the litigation apple -- but not nore." As Johnson's
second action--94-60308--falls squarely withinthisrule, we affirm
the dismssal of this suit on the alternative ground that it is
duplicati ve.

W also affirm the district court's dismssal of Johnson's
first action, 94-60289. The district court held that Johnson's
conplaint did not state a viable constitutional claimfor either
8§ 1983 or § 2254 purposes. W agree with the district court that
Johnson's challenge clearly inplicates the fact or length of his

confinenent and should therefore have been brought pursuant to



§ 2254. See Serio v. Menbers of La. State Bd. of Pardons, 821 F.2d
1112, 1117, 1119 (5th Gr. 1987) . Nonet hel ess, if no
constitutional right is inplicated, a habeas chall enge inproperly
brought under 8§ 1983 may be dism ssed rather than requiring the
plaintiff to exhaust his habeas renedies. See Thomas v. Torres,
717 F.2d 248 (5th Gr.), cert. denied, 465 U S. 1010 (1984) (facts
asserted did not inplicate a federal constitutional right).

In this case, Johnson's conplaints do not inplicate a federal
constitutional right. First, we know of no authority to support
Johnson's argunent that the state cannot puni sh a person for using
a weapon Ww thout producing the weapon. In fact, this court has
already rejected Johnson's habeas petition challenging his
conviction despite the fact that the state did not produce any
weapon at trial. The court reasoned that "the eyew tness testinony
of Johnson's use of the gun is nore than sufficient to enable a
reasonable jury to return a guilty verdict of arnmed robbery."
Johnson |1, 978 F.2d at 860. Therefore, the state's failure to
produce the gun does not invalidate Johnson's conviction. The
district courts in both cases did not abuse their discretion by
di sm ssing Johnson's actions as frivolous. See Eason, 14 F.3d at
9.

AFFI RVED.



