UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60294
Summary Cal endar

PHI LLI PS STCKES,
Pl ai ntiff-Appellant,
VERSUS
EDW N BENO ST, JR, ET AL.,
Def endant s,
WLLIAMT. FERRELL, JR , ET AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(92- CV-56)

(February 6, 1995)

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Phillips Stokes challenges the dismssal of his civil rights
clainrs. W AFFIRMin part and REVERSE in part.

| .

On June 15, 1992, Stokes, a prisoner pro se |itigant

proceeding in forma pauperis, filed clainms pursuant to 42 U S.C. 8§

1983 agai nst a state judge and several officials fromAdans County,

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



M ssi ssippi, alleging that on Novenber 17, 1986, he was severely
beaten by sheriff's deputies during a recess of his trial for
capital nmurder. He clains that several county officials failed to
prevent this beating and to provide nedical care for his injuries,
and that, as aresult of this beating, he was "di zzy" and i ncapabl e
of understanding the trial proceedings or testifying on his own
behal f. Stokes sought relief in the formof nonetary damages and
a newtrial.?

In July 1993, the district court dismssed the conplaint
against the state judge on grounds of judicial immunity, but
directed that the other defendants be served. The district court
al so notified Stokes that his request for a newtrial was in the
nature of a claimfor habeas relief, and directed himto pursue
that relief in a separate action.® In April 1994, after referral
of the case to a nmagistrate judge, the bal ance of Stokes' clains
were dism ssed as tinme barred.

1.
St okes challenges the dism ssals of his clains against the

state judge (judicial imunity), and the Adans County defendants

2 St okes was ordered to anmend his conplaint with respect to
certain matters. Al t hough the order directed Stokes to file an
anended conpl aint, the substance of the order was for Stokes to
suppl enent the original conplaint in certain specified areas. The
district court consi dered Stokes' original and anended conpl ai nt as
one, and we do so here.

3 It is unclear fromthe record whet her Stokes' sought habeas
relief as directed by the district court. 1In any event, he does
not challenge the district court's ruling onthis point; therefore,
we do not consider his newtrial claimas part of this appeal.
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(failure to file within the limtations period). W reviewthese
chal | enges de novo.*

A

1

We uphol d the dism ssal of the claimagainst the state judge.
St okes clains that the judge violated his civil rights by refusing
to hold a hearing related to the alleged beating. As we have
noted: "Judicial officers are entitled to absolute immunity from
clains for damages arising out of acts perforned in the exercise of
their judicial functions."” Boyd v. Biggers, 31 F.3d 279, 284 (5th
Cir. 1994).

2.

The district court dismssed the § 1983 clains against the
Adans County officials because Stokes failed to file themw thin
the applicable prescriptive period. The district court appliedthe
one-year statute of limtations applicable to intentional torts,
consistent with Gates v. Spinks, 771 F.2d 916 (5th Gr. 1985),
cert. denied, 475 U. S. 1065 (1986), which held that § 1983 actions
filed in Mssissippi were subject to the one-year statute. I n

1989, however, the Suprene Court held that, when a state has

4 Stokes clains that he did not consent to the referral of his
case to a magi strate judge pursuant to 28 U S.C. 8 636(c) and Fed.
R Cv. P. 73. Stokes' signature on the consent formfor referral

of the case belies his contention. Mor eover, he has not even
stated a basis which, if true, would suggest that his consent was
anything but voluntary. St okes appears to base his claim of

i nvol untary consent on his belief that the denial of his notion for
ajury trial suggested that the district court "would not entertain
his case". Such a mstaken belief, attributable to no one but
St okes hinsel f, cannot vitiate a signed consent to referral of the
case to a nmmgi strate judge.



multiple statutes of [imtations, its residual statute for personal
injury actions should be applied to 8 1983 clains. Owsens v. Kure,
488 U. S. 235 (1989). M ssissippi has a six-year prescriptive
period for actions arising before July 1, 1989. See Mss. Code.
Ann. § 15-1-49 (1994).

The parties dispute whether Oanens should apply retroactively
to provide a six-year period for Stokes' claim arising in 1986.
Qur court resolved this dispute in Thomas v. City of New Al bany,
901 F.2d 476 (5th Gr. 1990), concluding that the six-year period
applied. See also Janes by Janes v. Sadler, 909 F.2d 834, 836 (5th
Cir. 1990) (applying Onens retroactively). Because Stokes' claim
arose before July 1, 1989, his |[imtation period was six years.
Stokes filed within this period; therefore, the district court
erred in dismssing the clains against the county officials.

B

Finally, Stokes clainms that his nmotion for a jury trial was
i nproperly denied. The judge denied his notion on the grounds that
St okes' bel ated notion would disrupt the court's docket. Because
sone tinme has passed since this ruling, we remand for reconsi dera-
tion in light of the district court's present docket.?®

L1l
For the foregoing reasons, the judgnent is

AFFI RMVED in part, and REVERSED AND REMANDED in part.

5 St okes' notion for summary judgnent filed with this court is
DENI ED



