UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60275
Summary Cal endar

ROGER L. HENTZ,
Pl ai ntiff-Appellant,

VERSUS

DONALD A. CABANA, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of M ssissipp

(91- CV- 63)
(August 22, 1994)

Bef ore THORNBERRY, DAVIS, and SMTH, C rcuit Judges.
THORNBERRY, Circuit Judge:”
Facts and Prior Proceedi ngs
In 1991, Roger L. Hentz, proceeding pro se and in form
pauperis, filed suit under 42 U S.C. § 1983, conplaining of an
injury he received on May 6, 1983, as a pretrial detainee, and the

subsequent nedical treatnent he received for that injury while

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



incarcerated. Hentz naned at |east 38 individuals as defendants.
Essentially, Hentz conplains of inadequate nedical treatnent for
the 1983 injury as well as defendant's deliberate indifference to
the severe nedical conplications that devel oped as a direct result
of the that injury.! Hentz alleges that he suffered from nedica
di sorders related to his injury for approxi mtely seven years.?

In 1989, prior to the instant conplaint, Hentz filed a sim| ar
section 1983 action and a notion for a tenporary restraining order
in district court. After a hearing on the restraining order, the
magi strate judge ordered that Hentz be given additional nedica
treatnent and be allowed to neet wth the penitentiary's
classification commttee. The district court also gave Hentz 30
days to anend his conplaint; Hentz failed to do so, and his
conplaint was |later dismssed wthout prejudice. More than one
year later, Hentz filed a notion for relief from the judgnent
di smssing his conplaint. |In an order dated February 26, 1991, the
district court denied the notion as untinely.

The instant conplaint was filed on April 10, 1991. After due
consideration, the district court concluded that Hentz's conpl ai nt

was barred by the doctrine of res judicata. The court rul ed that

! Hentz alleges that it was necessary for himto endure at
| east three surgeries as a result of life-threatening infections
related to his injury.

2 Hentz alleged that he was injured in an unsafe shower at the
county jail while he was a pretrial detainee. I n August 1983
Hentz was rel eased on probation. |In 1985, Hentz's probation was
revoked and he was sent to the state penitentiary. Hentz again was
paroled in 1987, but the parole was revoked a fewnonths later. He
is currently incarcerated in the state penitentiary in Parchman
M ssi ssi ppi .



the dismssal of Hentz's previous conplaint for failure to
prosecute, as well as the district court's subsequent denial of
Hentz's notion for relief from that judgnent, barred Hentz from
refiling the instant conplaint. The court also concluded that
Hentz's conplaint was frivolous and dism ssed the conplaint
pursuant to 28 U S. C. § 1915(d). Hentz tinely appeals to this
Court for relief.
Di scussi on

Hentz argues that the application of the doctrine of res
judicata is erroneous in this case. This Court reviews de novo a
di sm ssal under the doctrine of res judicata. Schnueser v.
Bur kburnett Bank, 937 F.2d 1025, 1031 (5th CGr. 1991). The
doctrine is applicable if: (1) the prior judgnent was rendered by
a court of conpetent jurisdiction; (2) there was a final judgnent
on the nmerits; (3) the parties, or those in privity with them are
identical in both suits; and (4) the sane cause of action is
involved in both suits. Nagle v. Lee, 807 F.2d 435, 439 (5th Gr.
1987). If these elenents are established, the decree in the first
case serves as an absolute bar to the subsequent action wth
respect to every theory of recovery presented and al so as to every
ground of recovery that m ght have been presented.

A review of the district court's order dismssing Hentz's
previous lawsuit for failure to prosecute reveals that the court's
di sm ssal was wi thout prejudice. Thus, the dism ssal had no res
judicata effect. See Nagle, 807 F.2d at 442; see generally, Wi ght

& MIler, Federal Practice and Procedure: Cvil 8 2373 (di sm ssal



W t hout prejudi ce under Rule 41(b), although a final term nation of
the present action, does not bar a second suit). The district
court erred by dismssing Hentz's conplaint as res judicata.

The district court also dismssed Hentz's conplaint as
frivolous under 29 U S. C 8§ 1915(d). A dism ssal pursuant to
section 1915(d) is appropriate if the conplaint |acks an arguable
basis in law or fact. Booker v. Koonce, 2 F.3d 114, 115 (5th Cr
1993). The allegations in Hentz's conpl ai nt reveal possible causes
of action regarding: (1) Hentz's original injury; (2) the alleged
denial of treatnment for Hentz's injury; (3) the conditions of
confinenent in relation to the failure of Hentz's injury to heal;
and (4) the denial of access to the courts in 1986. The district
court, however, never considered the nerits of Hentz's clains, but
i nst ead, discussed the doctrine of res judicata and then di sm ssed
the clainms pursuant to section 1915(d) w thout any discussion

germane to a section 1915(d) disnissal.?

3 An in forma pauperis conplaint may be di sm ssed as frivol ous
if it lacks an arguable basis in lawor fact. Denton v. Hernandez,
2112 S .. 1728 (1992). A finding of factual frivolousness is only
appropriate in the l[imted class of cases wherein the allegations
"risetothe level of theirrational or the wholly incredible," and
does not include cases in which the court sinply "finds the
plaintiff's allegations unlikely." 1d., at 1733. Li kewi se, the
Court has counsel ed agai nst dism ssing clains which ultimtely my
be di sm ssed under Rule 12(b)(6) but which have an arguabl e basis
in law. Neitzke v. Wllians, 109 S. Ct. 1827, 1833 (1989). If a
plaintiff's clainms have sonme chance of success, a dism ssal of such
clains under section 1915(d) is inappropriate. Booker, 2 F.3d at
116; see also, Eason v. Thaler, 14 F.3d 8 9 n.5 (5th Gr.
1994) (clainms should not be dismssed wthout further factual
devel opnent unless they are "pure fantasy or based upon a legally
i narguabl e proposition.")(citing Neitzke, 109 S.Ct. at 1833.).



This Court has insisted that when it is not apparent fromthe
face of the conplaint whether the prisoner's contentions are
frivolous, the district court should nake an effort to devel op the
known facts until satisfied that either the clainms have nerit or
they do not. Cay v. Estelle, 789 F.2d 318, 325 (5th G r. 1986).
W have suggested that this may be done in a nunber of ways.? On
remand, an effort should be nmade by the district court to ascertain
the relevant facts surrounding all of the relevant issues.® In
addition, the district court may w sh to consider whether any of

Hentz's clains are tinme-barred.®

4 A district court may send a questionnaire to a prisoner
before service of process, requiring himto give greater detai

about his clains. Eason, 14 F.3d at 9. The court may also
aut horize a magi strate to hold a Spears hearing. Id.(citing Spears
v. MCotter, 766 F.2d 179, 181 (5th Cr. 1985). In addition, we
have cited wth approval the procedure developed by the Tenth
Circuit: ordering the prison officials to investigate the facts
surrounding a civil rights suit by inmates to construct "an
admnistrative record . . . to enable the trial court to. . . make
a determnation [of frivolity] . . . ." Cay, 789 F.2d at 323 n. 4.

More recently, this Court allowed a pro se conplainant to conduct
di scovery in order to nore adequately state his claim Mirphy v.
Kel lar, 950 F.2d 290 (5th Cr. 1992).

> W note in passing that none of the defendants, including
the state of M ssissippi, have been served wth process.

6 1n an action proceeding in forma pauperis, this Court may
sua sponte consider affirmative defenses apparent fromthe record,
such as whether or not a claimis tinme-barred. Ali v. H ggs, 892
F.2d 438, 440 (5th Cr. 1990). In the present case, however, it is
not apparent fromthe record whether the clains are tine-barred.

The applicable statute of limtations for the instant case is
found in Mss. Code. Ann. § 15-1-49. See Thomas v. New Al bany, 901
F.2d 476 (5th Cr. 1990). Prior to 1989, 8§ 15-1-49 provided a
general personal injury limtations period of six years. See M ss.
Code Ann. § 15-11-49 (1972). However, the anended version of § 15-
1-49 provides a general personal injury limtations period of three
years. See Mss. Code. Ann. 8 15-11-49 (1993). The provisions of
t he amended § 15-11-49 apply only to causes of action accruing on
or after July 1, 1989. 1d., Editor's note, 7.
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Concl usi on
Accordingly, it is the decision of this Court that the
judgnment of the district court dismssing Hentz's conplaint be
vacat ed and the case remanded to the district court for proceedi ngs

consistent with this opinion.

VACATED & REMANDED

The statute of Iimtations for a cause of action under § 1983
begins to run when the plaintiff is in possession of the critical
facts that he has been hurt and who has inflicted the injury.
Gartrell v. Gaylor, 981 F.2d 254, 257 (5th Cr. 1993). A
determ nati on of when these potential causes of action accrued and
whet her they are barred by the applicable Iimtations periods
shoul d be nmade in the first instance in the district court.
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