UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-60264
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

FRED DI ETZ, al/k/a
Al fred P. Nol an,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(93-CR-197-1)

] April 17, 1995)
Bef ore DUHE, W ENER, and STEWART, Crcuit Judges.

PER CURI AM !

Appel l ant pled guilty to conspiracy to possess wwth intent to
distribute 439 kilograns of marijuana. 21 U S.C. 8 846. He was
sentenced as a career offender pursuant to 8 4Bl1.1 of the
Sentenci ng Cui delines because he was over 18 years of age, the
of fense of conviction involved conspiracy to possess withintent to
distribute 439 kilograns of marijuana, and he had two prior
convictions of using a telephone to conspire to possess cocaine

wth intent to distribute and conspiracy with intent to distribute

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



cocai ne. Appellant appeals his sentence. W vacate and renand.
Appellant's prior conviction for wusing a telephone to
facilitate a fel ony shoul d not have been desi gnated as a controll ed

subst ance of fense under 8 4B1.1. United States v. Bell azerius, 24

F.3d 698, 702 (5th Gir.) cert. denied, 115 S. C. 375 (1994).

Addi tionally, the of fense of conviction (conspiracy to possess with
intent to distribute marijuana) is not a controlled substance

of f ense. Bel |l azerius, 24 F.3d at 702; see also United States v.

Wal lace, 32 F.3d 921, 931 (5th Cir. 1994).
The Governnment concedes this result but urges that we revisit

Bel | azeri us. This panel is, of course, unable to consider that

request.

Sent ence VACATED, case REMANDED



