IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60245

Summary Cal endar

HENRY RI NK, Individually and as Next Friend
of Rachel Rink and Rico R nk, ET AL.,

Plaintiffs,
vVer sus
BCCK ENG NEERI NG | NC., ET AL.,
Def endant s,
BCCK ENG NEERI NG, | NC. & BCCK OPERATI ONS, | NC.,
Def endant s- Appel | ant s,
vVer sus

WALTER | NTERNATI ONAL, | NC., WALTER | NTERNATI ONAL EQUATORI AL GUI NEA,
I NC. and WALTER O L & GAS CORPORATI ON.

Def endant-Third Party
Pl ai ntiffs-Appellees.

Appeal fromthe United States District Court
for the Southern District of Texas
(93- CVv-238)

(Sept enber 14, 1994)
Before KING GARWOOD, and H GE NBOTHAM Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™



BCCK appeal s the district court's grant of summary judgnent in
favor of Walter and denial of BCCK s notion for sunmary judgnent.
Because t he district court correctly interpreted t he
i ndemmi fication provision at issue, we affirm

l.

Wal ter International, Inc. and Wal ter I nternational Equatori al
Guinea, Inc. (collectively "Walter") hired BCCK QOperations, Inc.
("BCCK") to operate its gas processing plant on the Isla de Bioko
in Equatorial Guinea. Wlter also hired B &1 Wl ding Services &
Consultants, Inc. ("B & I") to perform welding and fabrication
services at the plant site. On May 10, 1992, Henry Rink, an
enpl oyee of B & |, suffered injuries while operating a crane on the
pl ant site.

On June 5, 1992, a Term nati on Agreenent was execut ed between
VWalter and BCCK termnating BCCK s services as plant operator.
Included in the Termnation Agreenent was an indemification
provi si on which reads as foll ows:

2.1 Release and Indemity by Conpany. The Conpany [Walter]

hereby releases and discharges Operator [BCCK] from al

further obligations of Operator under the Contract as of

m dni ght on Saturday June 6, 1992, Isla de Bioko tinme, and

Conpany shall defend, indemify and hold Operator harnless

from and against all <clainms, liabilities, danages, and

expenses, including without limtation, attorneys' fees and
ot her costs of defense or as a result of operations at the

Plant after m dnight, Saturday, June 6, 1992, Isla de Bioko
time, including, but not limted to:

* * %

Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



d. Al injuries to, death or illnesses of third parties

Rink filed suit against nunerous parties, including BCCK and
Walter. BCCK seeks indemification fromWlter and clains that the
Term nati on Agreenent obligates Walter to i ndemmify BCCK for clains
arising both before and after June 6, 1992. Conversely, Walter
clains it is not obligated to i ndemmify BCCK for BCCK' s obligations
and | egal expenses incurred pursuant to the Rink litigation since

Rink was injured prior to June 6, 1992.



.
In interpreting the indemification provision, we note that
the parties concede that Texas lawis applicable. Under Texas | aw,

interpretation of a contract is a matter of law, Phillips v. Union

Bankers Ins. Co., 812 S.W2d 616, 618 (Tex. App.--Dallas 1991, no

wit), and indemmity agreenents are strictly construed agai nst the

indemmitee. Safeco Ins. Co. of Anerica v. Gaubert, 829 S. W2d 274,

281 (Tex. App.--Dallas 1992, wit denied). Wether a contract is
anbi guous is also an i ssue to be decided by the court. Shelton v.

Exxon Corp., 921 F.2d 595, 602 (5th Cr. 1991). A contract is

anbi guous only if it is susceptible of at |east two reasonable

interpretations. Palner v. Liles, 677 S.W2d 661, 666 (Tex. App.--

Houston [1st Dist.] 1984, wit ref'd n.r.e.).

BCCK maintains that the district court erred in its
interpretation of the indemification provision, or, in the
alternative, that the provision is anbiguous which raises fact
i ssues that are nore properly decided by a jury. BCCK focuses on
the part of the provision which provides that Wlter shal
i ndemmi fy and hold BCCK "harm ess fromand against all clains .

or as a result of operations at the Plant after m dnight,

Saturday, June 6, 1992 . . . ." BCCK argues by interpreting the

or" as an "and,"! the indemification provision clearly provides

L BCCK states that Texas courts have sancti oned such
construction. See Aerospatiale Helicopter Corp. Vv. Universal
Health Services, Inc., 778 S.W2d 492, 504-05 (Tex. App.--Dallas
1989, wit denied), cert. denied, 498 U S. 854 (1990); Young V.
Rudd, 226 S. W 2d 469, 474-75 (Tex. G v. App.--Texarkana 1950, wit
ref'd n.r.e.).




that it should be indemified against all clains, including those
arising as a result of operations at the plant after June 6, 1992.

BCCK' s argunent is without nerit and requires this Court to
ignore the plain nmeaning of the indemification provision. The
pur pose of the agreenent was to termnate the relationship of the
parties as of June 6, 1992, and the |anguage of the agreenent
centers around BCCK' s |iabilities and obligations foll ow ng June 6.
Only by a tortured reading of the provision is BCCK able to argue
that it should be indemmified for its liabilities and expenses in
the Rink litigation. This interpretation is contrary to |aw
because it violates the rule that i ndemmification agreenents areto
be strictly construed against the indemitee and that contracts
should be interpreted so that no provision in the agreenent is
rendered neani ngless. Had Walter neant to i ndemify BCCK agai nst
al | cl ai ns, it presumably would have said so. BCCK' s
interpretation renders neani ngl ess the | anguage limting operation
of the provision to after June 6, 1992. Since BCCK presents no
reasonabl e alternative interpretation, the clause is not anbi guous,
and Walter is not obligated to i ndemify BCCK for obligations BCCK
incurred in connection with the Rink litigation.

AFFI RVED.



