IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60217
Summary Cal endar

NORRI S WOODARD and
LA S WOODARD,

Pl ai ntiffs-Appellants,
vVer sus
LI BERTY NATI ONAL LI FE

| NSURANCE COWVPANY, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(1:93- CV-440)

(August 25, 1994)

Before JOLLY, WENER, and STEWART, Circuit Judges.
PER CURI AM *

Plaintiffs-Appellants Norris and Lois Wodard appeal the
district court's dismssal without prejudice of their suit for
nmonet ary damages agai nst Def endant s- Appel | ees Li berty Nati onal

Life Insurance Co.; its parent, Torchmark Corporation; and its

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



agent, WIllard Mason (collectively, Liberty National). Finding
no abuse of discretion, we affirmand dism ss the appeal.
I
FACTS AND PROCEEDI NGS

Norris Wodard becane insured under a famly cancer policy
with Liberty National in the early 1970s. |In June 1990,
Plaintiffs were persuaded to update their cancer policy with
Li berty National. Plaintiffs state that they were led to believe
that if they did not change policies, they would | ose all of
their cancer insurance coverage. After "updating"” his cancer
i nsurance policy, M. Wodard was di agnosed as suffering from
Hodgki n' s di sease. He asserts that he has expended $90, 000 of
his own funds for nedical expenses that woul d have been covered
expenses under his previous insurance policy with Liberty
Nat i onal .

I n Cctober 1992, Charlie Robertson filed a class action,
i ndividually and on behalf of class nenbers, against Liberty
National! in state court in Barbour County, Al abanma. Robertson
all eged fraud, m srepresentation, and other tortious conduct by
Li berty National in the process of convincing himand others |ike

himto switch to the new cancer insurance policy.? Robertson

lAgain, Liberty National refers collectively to Liberty
National Life Insurance Co., Torchmark Corporation, and Wllard
Mason. The class action |awsuit nanmed anot her defendant, Liberty
Nat i onal Insurance Co., which is not a nanmed defendant in this
action.

2Specifically, Robertson alleged that Liberty National
m srepresented the benefits afforded by the new policy, failed to
di scl ose the nonetary Iimts and excl usions inposed by the new
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sought 1) certification of the class under Al abama Rule of G vil
Procedure 23(b)(2), 2) declaratory and injunctive relief
requesting that the new policies afford benefits avail abl e under
the previous policies, and 3) reinbursenent of back prem uns.

The court issued an order certifying the class pursuant to
Al abama Rule 23(b)(2) with respect to clains for 1) declaratory
relief, 2) injunctive relief for policyholders who had not
suffered from cancer-rel ated expenses, and 3) nonetary danmages
for policyholders who had suffered from cancer-rel ated expenses.
Robertson, who had not been di agnosed with cancer and had made no
clains under either cancer insurance policy at the tinme the suit
was filed, was naned the sole class representative.

In June 1993, the court entered an order on a proposed
settlenment in the Robertson class action. The order clarified
the definition of the class, prelimnarily approved a settl enent,
and enj oi ned cl ass nenbers from commenci ng or prosecuting ot her
actions involving clains that were proposed to be rel eased
pursuant to the settlenent agreenent. The class was defined to
i nclude all persons who had been insured under a Liberty National
cancer insurance policy issued on or before August 29, 1986, paid
and in force after that date, that provided benefits for
radi ati on, chenot herapy, prescription chenotherapy drugs, and
ot her out-of-hospital prescription drugs w thout nonetary limts.

The proposed settlenent included all clains relating to

policy on sone benefits, and failed to inform policyhol ders that
such benefits were provided without nonetary limts or excl usions
under the old policy.



all egations of fraud, m srepresentation, and other tortious
conduct by Liberty National. The order required any class nenber
who objected to 1) the mai ntenance of the action as a class
action under Rule 23(b)(2), 2) the findings and orders of the
court, 3) the settlenent, or 4) the binding effect of the
settlenment on class nmenbers, etc., to intervene and to file

obj ecti ons before Cctober 10, 1993, or be barred from doi ng so or
relitigating clainms in any other action or proceeding.

Late in June 1993, the court al so permanently enjoi ned
Li berty National fromtaking any action in any ot her proceedi ng
filed by a class nenber other than filing appropriate notions and
notices to informthe courts and parties of the pendi ng Robertson
cl ass action and proposed settl enent.

I n August 1993, Plaintiffs filed this action in M ssissipp
state court in contravention of the Robertson court's order
enj oi ning class nenbers fromfiling suit against Liberty
National, alleging the sane clains that had been asserted and
were then pending in the Al abama class action. Shortly
thereafter, Plaintiffs filed objections and petitioned to
intervene in the Robertson class action. Liberty National tinely
renmoved Plaintiffs' case from M ssissippi state court to the
United States District Court for the Southern District of
M ssi ssippi, alleging fraudul ent joinder of the resident agent
and asserting diversity jurisdiction. Liberty National filed a
noti ce))consi stent with the court order in Al abama))of the prior

pendi ng class action, injunction, and orders entered therein.



Li berty National also noved to dismss or to stay the suit,
asserting that Plaintiffs' clains were included in and
duplicative of clains asserted by class nenbers in the Robertson
class action then pending in Al abanma state court.

The district court dismssed the suit without prejudice in
March 1994. |Its decision was in part based on comty, given the
injunctions in the Robertson class action, but rested primarily

on abstention principles enunciated in Colorado R ver Water

Conservation District v. United States® and Mdses H. Cone

Menorial Hospital v. Mercury Construction Corp.*

Plaintiffs tinmely appeal ed, raising several clains. They
first assert that the district court erred by basing the
di sm ssal on the Robertson class action, urging that that action
violated Plaintiffs' due process rights by not allowing themto
opt out of the class. Plaintiffs argue that the nai ntenance of
t he Robertson class action as a Rule 23(b)(2) class action is
i nproper because it contains a sub-class of individuals who seek
monetary rather than equitable relief. Accordingly, Plaintiffs
insist that the "sub-class" of which they are nenbers shoul d have
been certified as a Rule 23(b)(3) class, which would all ow cl ass
menbers to opt out. Moreover, Plaintiffs argue that Robertson
the sole class representative in the state suit, had not suffered
cancer-rel ated expenses and thus was not an adequate cl ass

representative for nenbers seeking nonetary danages. Plaintiffs

3424 U.S. 800 (1976).
1460 U.S. 1 (1983).



ask this court to hold unconstitutional the order certifying the
class under Rule 23(b)(2) and to allow themto press their claim
in federal court. These assertions are not new. Plaintiffs
rai sed these argunents before the district court in response to
Li berty National's notion to dismss or stay. Before that,
Plaintiffs al so objected to the Robertson orders and sought
intervention in that action based precisely on these rational es.

In May 1994, subsequent to the dism ssal of this action, the
Al abama state court entered a final judgnent, including findings
of fact and conclusions of law, confirmng its Rule 23(b)(2)
certification and approving the settlenent as nodified in the
Robertson class action.® |In addition, the court entered Rule
23(b)(1)(A) and 23(b)(1)(B) certifications))but not a Rule
23(b)(3) certification. Cass action nenbers who objected and
i ntervened in Robertson))which group presumably i ncludes
Pl ai ntiffs))have appeal ed the Robertson court's deci sion.

I
ANALYSI S

Plaintiffs ask this court to hold that the Al abanma state
court's Rule 23(b)(2) class certification violated their
constitutional due process rights. Plaintiffs do not contest the

district court's findings or conclusions; neither do Plaintiffs

As the class action judgnment becane final after this case
was dismssed in federal district court, the defendants did not
assert below))and the district court did not determ ne))that the
present action is barred by res judicata.
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assert that the court abused its discretion® when, in deference
to then-pending parallel state court litigation, it dism ssed
Plaintiffs' suit after applying the exceptional circunstances

test for absention outlined in Colorado R ver and augnented in

Mbses H. Cone.’ Accordingly, we find no abuse of discretion and

affirmthe dism ssal.

To the extent that Plaintiffs, in this appeal, ask us to
consider a collateral attack on the class certification order
under Al abama Rule of Civil Procedure 23(b)(2) or the appoi nt nent
of the sole class representative, we decline their invitation.

We perceive it to be a classic effort to fit a square peg in a
round hole.® Plaintiffs' proper recourse is an appeal to the
Al abama Suprenme Court, a course of action that they appear to be

pursuing.® Accordingly, their appeal to this court is

SVMbses H. Cone Menorial Hosp. v. Mercury Constr. Corp., 460
US 1(1983); Allen v. Louisiana State Bd. of Dentistry, 835
F.2d 100, 104 (5th Cr. 1988).

'Cf. Allen v. Louisiana State Bd. of Dentistry, 835 F.2d
100, 104-05 (5th Cir. 1988).

%W note that federal courts |lack subject matter
jurisdiction to review final judgnents of a state court.
District of Colunbia Court of Appeals v. Feldnman, 460 U.S. 462,
476, 482 (1983); Chrissy F. v. Mssissippi Dep't of Pub. Welfare,
995 F.2d 595, 598 (5th Cir. 1993), cert. denied, 114 S.C. 1336
(1994). As the constitutional claimpresented by Plaintiffs is
inextricably intertwined with the state court judgnent in the
Robertson class action by which Plaintiffs are bound, see
Fel dman, 460 U. S. at 483 n. 16, Plaintiffs essentially are
mounting a collateral attack on a state court judgnent, and this
court will not entertain such an action. Chrissy F., 995 F. 2d at
599; Reed v. Terrell, 759 F.2d 472, 473 (5th Gr.), cert. denied,
474 U.S. 946 (1985).

°Chrissy F. at 599; Reed at 473; accord Nottingham Partners
v. Trans-lLux Corp., 925 F.2d 29, 32-33 (1st Cr. 1991).
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DI SM SSED.



