IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60207
Conf er ence Cal endar

BOBBY STEVENS ET AL.,
Plaintiffs,

BRYCE DALLAS,
Pl ai ntiff-Appellant,

vVer sus
M CHAEL ADAMS ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp

USDC No. CA 4:93-78-S

 (July 21, 1994)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Bryce Dallas filed a pro se, in fornma pauperis (IFP) civil

rights conplaint alleging that his constitutional rights were

vi ol at ed because prison officials refused to log out his mail on
Decenber 24, 1992. The district court dism ssed the conpl ai nt

W thout prejudice to filing a state court action because Dall as
failed to allege a cogni zabl e constitutional violation. Although

the district court did not specify in its judgnent the basis for

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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the dismssal, this Court assunes that a conplaint dismssed
prior to service of process is dismssed as frivol ous under 28

US C 8§ 1915(d). See Rourke v. Thonpson, 11 F.3d 47, 49 (5th

Gir. 1993).

A conplaint filed I FP can be di sm ssed sua sponte if the

complaint is frivolous. 28 U S . C. § 1915(d); Cay v. Estelle, 789

F.2d 318, 323 (5th Gr. 1986). A conplaint is frivolous if it

| acks an arguable basis in law or fact. Ancar v. Sara Pl asna,

Inc., 964 F.2d 465, 468 (5th Cr. 1992). This Court reviews the
district court's dism ssal for an abuse of discretion. 1d.

Dall as argued in the district court that prison officials
refused to accept his mail on Decenber 24, 1992, because they
erroneously believed that Christmas Eve was a holiday. To the
extent that Dallas was arguing that the prison officials were
negligent, negligence is not a basis for liability under § 1983.

diver v. Collins, 914 F.2d 56, 60 (5th Cr. 1990). To the

extent that he was arguing that he was deni ed access to the
courts, a plaintiff cannot state a cogni zabl e deni al - of - access-
to-the-courts claimif the plaintiff's position was not

prejudi ced by the alleged deprivation. Henthorn v. Sw nson, 955

F.2d 351, 354 (5th Gir.), cert. denied, 112 S.Ct. 2974 (1992).

Dallas admtted that his pending litigation was not prejudiced by
t he del ay, and therefore he has not alleged a cognizable § 1983
claim

For the first tinme on appeal Dallas appears to be arguing
that the refusal to accept the nmail on Decenber 24, 1992, was a

Fi rst Anmendment violation. This Court will not address the issue
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for the first time on appeal. See First United Financial Corp.

v. Specialty Gl Co., Inc. -1, 5 F.3d 944 , 948 (5th Cr. 1993)
(issues raised for the first tine on appeal will not be addressed

unl ess they involve purely legal issues and failure to consider
themw Il result in manifest injustice).

AFFI RVED.



