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PER CURI AM

Plaintiff-appellant International Bank of Commerce of Laredo

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(1BC) sought to foreclose alien granted it by defendants-appell ees
Manuel and Karen Gonzalez (Dr. Gonzalez?). Dr. Gonzal ez
subsequently filed bankruptcy and decl ared the property covered by
the lien as his business honestead. The bankruptcy court held that
the portion of the prem ses Dr. Gonzal ez actually used to practice
hi s profession was his busi ness honestead but that the renai nder,
whi ch was | eased to third parties, did not qualify for the business
honmest ead exenption. The district court affirmed. |BC appeals,
and Dr. Gonzal ez cross-appeals. Finding no error, we affirm
Facts and Proceedi ngs Bel ow

This suit concerns the proper characterization, under Texas
homestead | aw, of three contiguous parcels of land: 1101, 11083,
and 1105 Corpus Christi, located in Laredo, Texas. Dr. CGonzal ez
purchased the three parcels in 1981 with the intent of using the
property as an office for his nedical practice. Dr. CGonzal ez
actual |y began such use in 1984, after inprovenents were conpl et ed.

From 1984 until 1990, Dr. Gonzal ez practiced nedicine as a
pr of essi onal association (the PA). He was the sole nenber of the
PA's board of directors, its sole shareholder, its President, and
apparently the only doctor associated with the PA. Dr. CGonzal ez
| eased the 1101 parcel to the PA; parcels 1103 and 1105 were | eased
to two other doctors, who conducted their own nedical practices

fromthese offices.

L Dr. CGonzalez's wife, Karen Gonzal ez, was al so naned as a
defendant in this suit. Because our resolution of this suit
f ocuses on the characterization of Dr. Gonzal ez' s nedi cal
practice, we will refer to defendants in the singular for

sinplicity.



Beginning in 1984, Dr. Gonzalez executed a nunber of
prom ssory notes and deeds of trust giving IBC a security interest
in, anong other property, the three parcels. He used this noney to
pay off the purchase price of +the parcels, the costs of
i nprovenents, and other associated expenses. On Sept enber 26
1986, Dr. and Ms. (Gonzal ez executed a deed of trust in favor of
| BCin which they disclained the three parcels as their honestead.
At the tine Dr. Gonzalez filed his bankruptcy petition, he was in
default on his obligations to IBC and owed it a total of nore than
$1.1 mllion.

On January 17, 1989, Dr. CGonzalez filed a voluntary petition
for bankruptcy under Chapter 7 of the Bankruptcy Code. He clained
the three parcels as his business honestead. |BC objected to the
clai mred exenption. It contended that the parcels could not be Dr.
Gonzal ez' s busi ness honestead because they were leased to the PA
and the other doctors. In the alternative, |IBC argued that Dr.
Gonzal ez was estopped from claimng the parcels as a business
honmest ead because of the disclainer in the 1986 deed of trust.

The bankruptcy court entered findings of fact and concl usi ons
of | aw on Novenber 6, 1991. It held that Dr. CGonzal ez could claim
1101 Corpus Christi as his business honestead because he actually
used those premises to practice his profession. Relying on this
Court's holding in In re John Taylor Co., 935 F.2d 75 (5th Gr.
1991) (per curian), the bankruptcy court held that the fact that
Dr. Conzalez |leased 1101 Corpus Christi to the PA did not affect
his ability to claimthe property as his business honestead. As to

1103 and 1105 Corpus Christi, however, the bankruptcy court held



that these parcels could not be clained as part of the business
honmest ead because Dr. Gonzal ez had never actually used them to
practice his profession. Finally, the bankruptcy court held that
the purported disclainmer in the 1986 deed of trust did not estop
Dr. Conzalez from claimng the business honestead exenption
because, at the tine the deed of trust was executed, Dr. Gonzal ez
was in actual, open use and possession of the 1101 Corpus Christi
property, personally practicing nedicine there, and therefore its
status was not dubi ous.

The district court affirmed on all grounds, enploying the sane
reasoni ng as the bankruptcy court. |BC now appeals to this Court,
and Dr. Gonzal ez cross-appeal s.

Di scussi on

In review ng a decision of the bankruptcy court, we apply the
same standards as did the district court. Matter of Kennard, 970
F.2d 1455, 1457 (5th Gr. 1992). That is, we reviewthe bankruptcy
court's findings of fact for clear error and its concl usions of | aw
de novo. |d. at 1457-58.

Under Texas | aw, a business honestead "consist[s] of not nore
than one acre of |land which nay be in one or nore lots, together
with any inprovenents thereon" that the clainmant uses "as a pl ace
to exercise a calling or business.” Tex. Pro,. CooE § 41. 002 (West
Supp. 1994). A claimant may claim both a business and a
residential honmestead (assum ng that the conbined acreage is | ess
than one acre). Mays v. Mays, 43 S.W2d 148, 152 (Tex. Cv. App.
SQBeaunont 1931, wit ref'd). To establish a place of business

that is separate from the residence as a business honestead,
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however, a claimant nust show that the property is adapted,
reasonably necessary, and used for the practice of his calling or
busi ness. Haynes v. Vermllion, 242 S.W2d 444, 446 (Tex. G v.
App. SQFort Worth 1951, wit ref'd n.r.e.). A clainmant establishes
honmestead rights by showi ng both an intention to use and actual use
of the clainmed property as a honestead. Matter of Kennard, 970
F.2d at 1458; Lifemark Corp. v. Merritt, 655 S.W2d 310, 314 (Tex.
App. SQHouston [14th Dist.] 1983, wit ref'd n.r.e.). The initial
burden of establishing entitlenent to the honestead exenption is on
the claimant. Lifemark Corp., 655 S.W2d at 314.

| BC contends that the bankruptcy court erred in finding that
1101 Corpus Christi was Dr. Gonzal ez's busi ness honest ead because
Dr. CGonzalez |eased that property to the PA It directs us to
Texas case |law holding that the devel opnent and nmai ntenance of
property for the purpose of collecting rental inconme does not
constitute a calling or business within the neaning of the statute.
See Mays, 43 SSW 2d at 152. However, as this Court heldiniInre
John Taylor Co., 935 F.2d 75 (5th Gr. 1991) (per curiam, the
essential facts of which are identical to the present case, | easing
to a claimnt-owned corporate entity through which the clai nant
conducts his business on the premses does not preclude
characterizing the property as a business honestead. 1d. at 77.

| BC argues strenuously that Taylor msinterpreted Texas | aw
and should be overruled. It is well-settled lawin this CGrcuit,
however, that "one panel may not overrule the decisionsqQright or
wrongsQof a prior panel, absent en banc reconsideration or a

supersedi ng contrary decision of the Suprene Court." In re Dyke,
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943 F.2d 1435, 1442 (5th Gr. 1991). W are therefore in no
position to consider the validity of IBC s argunents that the
Taylor Court msinterpreted precedents on which it relied and
i gnored other cases in reaching its conclusions.?

Mor eover, we are unconvinced by I BC s argunent that the Texas
Suprene Court's decision in Laster v. First Huntsville Properties,
826 S.W2d 125 (Tex. 1991), decided a few nonths after Tayl or,
underm nes our reasoning in that case. The Laster court was not
asked to decide the issue we face here.® Nor did Laster announce
new |l aw with respect to the principles on which I BC seeks to rely;
the court relied on precedents that were avail abl e when t he Tayl or
deci sion was rendered. See id. at 130. W are therefore bound by
the precedent in Taylor, under which the district court correctly
found that Dr. Gonzal ez had established a business honestead in
1101 Corpus Christi. For essentially the sane reasons, we deny
IBC s notion to certify this question to the Texas Suprene Court.

In the alternative, IBC argues that Dr. Gonzal ez is estopped
fromclaimng 1101 Corpus Christi as his busi ness honest ead because
he disclainmed the exenption in docunents submtted to IBC.  Such

disclainmers can estop a claimant from raising the honestead

2 We think IBC s reliance on Texas Commerce BanksSQlrving v.
McCreary, 677 S.W2d 643 (Tex. App.SsQDallas 1984, no wit),

m spl aced because the claimant in that case abandoned his claim
of busi ness honestead on appeal. 1d. at 645.

s Laster held that after divorce, the fornmer husband, who had
a 26% interest in the property, in 1979 no |onger had a residence
honestead interest init, as the 1976 divorce decree awarded the
former wife, who owned a 74% interest, the exclusive right to
live there with their children until 1988, and thus the forner
husband' s 1979 nortgage (when he was not living on the property)
of his interest was not void.



exenption, but only if at the tinme of the disclainer the clainmant
was not in actual, open use and possession of the property. Inre
Ni | and, 825 F.2d 801, 808 (5th G r. 1987). | BC argues that Dr.
Gonzal ez's status vis-a-vis the property was anbi guous, see id. at
809, and that therefore it was not required to inquire further as
to whether the disclainmer was false. See Matter of Bradley, 960
F.2d 502, 510 (5th CGr. 1992), cert. denied, 113 S.C. 1412 (1993).
We reject this contention. Dr. CGonzalez's actual use of the 1101
Corpus Christi property to personally there engage in the practice
of medi cine was open and obvious; Taylor forestalls any argunent
that the | ease to Gonzal ez' s PArendered t he property nonhonest ead.
We affirmthe district court's hol ding that no estoppel arose here.

Lastly, we turnto Dr. Gonzal ez's cross-appeal concerning the
district court's decision that 1103 and 1105 Corpus Christi were
not Dr. Gonzal ez's business honestead. W believe the district
court reached the correct result on this issue as well. Dr.
Gonzal ez never actually used either of these parcels; at all tines
relevant to this case, these parcels were rented out to third
parties. Under Texas law, it is clear that maintaining property
for the derivation of rental inconme does not qualify as a honestead
use. Mays, 43 S.W2d at 152. Because Dr. Gonzal ez never actually
used this part of the property, either hinself or through the PA
we disagree with himthat his use of those parcels conmes under the
tenporary | easing provisions of the statute. See Tex. Pror. CoDE §
41.003 (West Supp. 1994).

Concl usi on

The judgnent of the district court is therefore



AFF| RMED.



