UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60179
Summary Cal endar

TALMON HEGWNOCD, JR.
Pl ai ntiff-Appellant,

VERSUS

E. D SEAL, JR,
Def endant - Appel | ee.

Appeals fromthe United States District Court
For the Southern District of M ssissipp

(3: 93- V- 437)
(Decenber 6, 1994)
Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.

THORNBERRY, Circuit Judge:”

Tal mron Hegwood, Jr. appeals the district court's grant of
summary judgnent in favor of Oficer E D Seal, Jr. in Hegwod's
Section 1983 action. Finding no material factual dispute exists
that woul d hinder a decision on qualified imunity as a natter of

law, we conclude that Oficer Seal acted in an objectively

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



reasonabl e manner under the circunstances. W therefore affirmthe
decision of the district court.
Facts and Prior Proceedi ngs

On May 7, 1993 at approximately 4:15 p.m, Oficer E. D. Seal,
Jr. received information fromthe di spatcher that the Ranki n County
Sheriff's Ofice had issued a "look out” for a black male wearing
a bei ge and brown shirt and riding a black notorcycle travelling on
H ghway 471 toward Brandon, M ssi ssippi. The suspect had been
i nvol ved in an arned robbery at the Lake Harbor Tradi ng Post, which
was about 13 miles fromwhere Seal was stationed at the tine. Seal
proceeded to an intersection at H ghway 471 where he parked his
patrol car to observe traffic comng to and from Brandon

Approxi mately thirty mnutes | ater, Seal spotted a black male
exit a truck and then begin walking down H ghway 471 in the
direction of Seal's patrol car.! This black male, | ater identified
as Tal non Hegwood, Jr., was carrying a tote bag. Wile he was not
wearing a beige and brown shirt or riding a notorcycle, the black
male was travelling from the direction of the robbery and Sea
suspected that the totebag m ght have been used to carry additi onal
clothing or a weapon. O ficer Seal decided to ask the man where he

was going. At this point, the versions of the facts espoused by

! Hegwood asserts that he did not exit that particular truck,
but he does not deny that he was hitch-hi king. The district court
noted t hat Hegwood al | eges that he told Seal he was com ng fromthe
office of his parole officer in Jackson, M ssissippi, but Hegwood
did not state how he got from downtown Jackson to the corner of
Spillway Road and H ghway 471 which was at |east 15 or 20 mles
fromJackson. The district court concluded that Hegwood nust have
been riding with soneone or recently departed from sone vehicle
when Seal saw himon the road.



the parties are sonmewhat different. Seal clains that he asked the
man where he was going; the man said he was going to the Bay Point
Subdi vi si on; Seal asked the man for identification, and the man
pul | ed out his parole papers fromhis tote bag. The parol e papers
identified the man as Tal non Hegwood, Jr., and Hegwood told Sea
that he had been paroled the day before from prison where he was
serving a sentence for arnmed bank robbery.? Seal clainms he then
told Hegwood about the arnmed robbery at the Lake Harbor Trading
Post and the description of the suspect. Hegwood told Seal that he
had not seen a black man on a notorcycle while he was on the
hi ghway.

Based on the circunstances, Seal instructed Hegwood that he
was going to do a pat down search for weapons. After this limted
search, Seal found no weapon and asked Hegwood whether he could
search his tote bag, and Seal granted his perm ssion.® No weapons
were found in the tote bag.

Seal then went to the radio in his patrol car, wth Hegwood
still in position with his hands on the hood of the car, and

relayed the informati on he had on Hegwood to the di spatcher. Seal

2 Hegwood clains he did not tell Seal he was ever inprisoned
for armed bank robbery. Rather, Hegwood clains he told Seal that he
was i nprisoned for robbing a bank w thout a weapon.

3 Hegwood al l eges that Seal ordered himto stand in front of
the car and place his hands on the hood. At this point, Hegwood
asserts that Seal did a pat down search, and then Seal retrieved

his tote bag and searched it wthout perm ssion. According to
Hegwood, Seal did not know his identity until he conducted the
search of the tote bag. In other words, Hegwood clains he did not

give Oficer Seal his identification either verbally or through the
presentation of the parole papers.

3



was infornmed that sonmeone from the Rankin County Sheriff's
Departnent was in route to Seal's location to determ ne whether
Hegwood was the suspect from the arned robbery. Ranki n County
Deputy Stunp Bradshaw arrived at the scene and observed Hegwood,
reviewed his parole papers and then told Seal that Hegwood was not
the man involved in the robbery, and Hegwod was free to go.
According to Seal, approximately 30 m nutes el apsed fromthe tine
Hegwood approached him until he was told he could go. Hegwood
asserts that the tinme frane was at | east one hour. After Hegwood
was told he could | eave, Oficer Seal gave Hegwood a ride to his
origi nal destination.

Hegwood filed this 42 U S.C. § 1983 action pro se alleging
that Seal acted under color of |law to deprive him of his Fourth,
Fifth and Si xth Arendnent rights by stopping him searchi ng hi mand
detaining him w thout probable cause. Def endant Seal filed a
Motion to Dismss or in the alternative, a Mtion for Sunmary
Judgnent, asserting that Hegwood stated no claimunder the Fifth
and Si xth Amendnents and that he is entitled to qualified i munity
on Hegwood's Fourth Amendnent claim The district court granted
Seal's notion for summary judgnent. Hegwood tinely appeals to this
Court.

Di scussi on

Plaintiff contends that the district court erred in granting
summary judgnent to the defendant on his § 1983 claim W review
a grant of summary judgnent de novo. Hanks v. Transcontinental Gas

Pi pe Line Corp., 953 F.2d 996, 997 (5th Gr. 1992). Thus, sunmary



judgnent for Seal is appropriate only if there is no genui ne i ssue
as to any material fact, and if Seal is entitled to judgnent as a
matter of law. FED. R CV. P. 56(c); Brewer v. WIkinson, 3 F. 3d
816, 819 (5th Cr. 1993). As Seal asserted his entitlenent to
qualified imunity in a properly supported notion for summary
j udgnent, the burden was on Hegwood to cone forward with summary
j udgnent evi dence sufficient to sustain a determ nation that Seal's
actions violated clearly established federal |aw Sal as .
Carpenter, 980 F.2d 299, 306 (5th Cr. 1992). We consi der the
evidence in the |ight nost favorable to Hegwood, the nonnovant.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).

Assumi ng arguendo that Seal violated Hegwood's Fourth
Amendnent rights, the threshold issue in this case is whether
Oficer Seal is entitled to qualified imunity.* The district
court found that Seal was entitled to such immunity for his
actions. W agree.

The first inquiry in the exam nati on of a defendant's cl ai mof
qualified imunity is whether the plaintiff alleged the violation
of a clearly established constitutional right. Siegert v. Glley,
500 U. S. 226, 231 (1991). |If the plaintiff has alleged a viol ation
of a clearly established constitutional right, we then decide
whet her t he defendant's conduct was obj ectively reasonabl e, because

"[e]ven if an official's conduct violates a constitutional right,

4 Hegwood does not challenge the dism ssal of his Fifth and
Si xth Anendnent clains on appeal, and therefore these clains are
consi dered abandoned. See Evans v. City of Marlin, Texas, 986 F.2d
104, 106 n.1 (5th Cr. 1993) (issues not raised or briefed are
consi dered abandoned).



heis entitledtoqualifiedimunity if the conduct was objectively
reasonable." Salas, 980 F.2d at 305-306. Therefore, even if Seal
violated Hegwood's constitutional rights, he is entitled to
qualified inmmunity if his conduct was objectively reasonable. Id.
"If reasonable public officials could differ on the | awf ul ness of
the defendant's actions, the defendant is entitled to qualified
imunity." Pfannstiel v. Marion, 918 F.2d 1178, 1183 (5th GCr.
1990) .
Even assum ng that Hegwood's rendition of the facts is true,

Seal is entitled to qualified inmunity. Seal had a reasonabl e
suspi cion that Hegwood m ght have been involved in the robbery
because Hegwood fit the general description of the suspect; Hegwood
was carrying a tote bag which could contain a weapon or change of
cl ot hing; Hegwood was comng from the general direction of the
pl ace t hat was robbed; Hegwood arrived at the intersection within 40
m nutes of the "l ook out" dispatch. G ven these facts, reasonabl e
officials could differ on whether Seal should have stopped and
det ai ned Hegwood. Even though Seal was m staken about his
suspicions, the qualified immunity standard allows for such
m st akes by | aw enforcenent officials:

The qualified inmmunity standard gives anple

room for m staken judgnents by protecting al

but the plainly inconpetent or those who

knowi ngly violate the |aw. This accommobdati on

for reasonable error exists because officials

should not err always on the side of caution

because they fear being sued.

Hunter v. Bryant, 502 U S. 224, 112 S.C. 534, 537 (1991) (internal

gquotations and citations omtted).



Seal's actions were not plainly inconpetent nor is there
evi dence that Seal knowingly violated the |aw See Hunter, 116
L. Ed. 2d at 596. Because a reasonable officer in Seal's position
could have believed that there was reasonable cause to believe
Hegwood was the robbery suspect, Seal is entitled to qualified
i Muni ty. Pfannstiel, 918 F.2d at 1183. Hegwood's renaining
argunents have no nerit.

Concl usi on
For the reasons stated above, the order of the district court

granting summary judgnent to defendant Seal is affirned.

AFFI RVED.



