IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60177

Summary Cal endar

RODERI CK J. GRABOWEKI
Pl ai ntiff-Appellant,
V.

EDDI E LUCAS, Conm ssi oner,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(92 Cv 230)

(Novenber 11, 1994)
Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
Roderick J. Grabowski ("G abowski"), proceeding pro se and
in forma pauperis, filed this 42 U . S.C. § 1983 conpl ai nt,

all eging that on two occasions prison officials kept himin
punitive isolation confinenment too long in violation his Eighth

and Fourteenth Anmendnent rights. G abowski naned as defendants

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Eddi e Lucas, the director of classification, and John Newsone, a
pri son case manager ("defendants"). After adopting the findings
and recommendati on of the magistrate judge, the district court
entered judgnent for the defendants. G abowski appeals. W
affirm

|. FACTS AND PROCEDURAL HI STORY

In his 8§ 1983 conplaint, G abowski alleges that on two
occasions prison officials kept himin punitive isolation
confinenent for |onger than his sentences for prison rules
violations. G abowski generally was confined in the general
popul ation Unit 29 with a class "B" custodial status. Prison
officials transferred G abowski to Unit 32, a maxinum security
unit, on two different occasions. The first period of
confinenent ("first confinenent") began on February 21, 1991 and
ended May 15, 1991; the second ("second confinenent”) began on
May 22 and ended Septenber 26.

On February 21, prison officials placed G abowski in
adm nistrative segregation in Unit 32 pending a disciplinary
hearing for receiving a Rule Violation Report ("RVR").
Prelimnary hearings were held on February 22 and March 4; during
the hearings, prison officials decided to continue adm nistrative
segregation pending the disciplinary hearing. On March 11, the
di sci plinary hearing occurred and G abowski was found guilty of
the rules violation. His status was reduced from"B" to "C' and
G abowski was sentenced to twenty days in punitive isolation in

Unit 32. On March 26, another hearing was held, during which
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prison officials recoomended that G abowski be placed back in the
general population Unit 29. Wen G abowski |earned of this, he
requested not to be transferred back to Unit 29 because of sone
probl ens he previously had with gang nenbers in Unit 29. Pending
i nvestigation of his request, G abowski remained in Unit 32 until
May 15, at which tinme he was transferred back to Unit 29.
G abowski clains that he was supposed to be in Unit 32 for twenty
days only and that he was kept there eighty-five days total,
sixty-five days extra.

On May 22, only a week after returning to Unit 29, G abowski
received four nore RVRs and was transferred back to Unit 32
adm ni strative segregation pending a disciplinary hearing. On
May 23 and 29, two nore hearings were conducted; again, prison
officials decided to continue adm nistrative segregati on pendi ng
the disciplinary hearing. After the disciplinary hearing,
G abowski was found guilty of all four rules violations and
sentenced to serve twenty days for each one, begi nning on June
24. Gabowski remained in Unit 32 until Septenber 26, but
twenty-five of those days he was in a prison hospital. G abowski
mai ntains that he was in isolation at the hospital and he was
only supposed to be in isolation the second tine for twenty days
total. He clainms he was held for 130 days during the second
confinenent, 110 days over the sentenced tine period, anmounting
to 175 total days of unlawful confinenent between the first and

second confi nenent.



Fol | owi ng a Spears! hearing, the nmagistrate judge directed
the clerk to serve the defendants with the conplaint. The
magi strate judge conducted an evidentiary hearing? pursuant to 28
US C 8 636(b)(1)(B) and submtted a report to the district
j udge recommendi ng that judgnent be entered for the defendants.

The magi strate judge found G abowski was in adm nistrative
segregation, not punitive isolation, during the tinmes he was
awaiting his disciplinary hearing, so those days did not count
towards his punishnment tinme. The nmagistrate also found no
del i berate indifference in either the first or second
confinenent, since G abowski was never placed in isolation
because no enpty isolation cells were available. Because he was
never actually in punitive isolation, the magistrate concl uded
that the nove to Unit 32 was nerely a change in housing, which
does not inpinge any protected liberty interest.

The district court conducted a de novo review of the record,
i ncl udi ng Grabowski's objections to the recomendati on, and
adopted the factual findings and | egal determ nation of the
magi strate judge. The trial court then dism ssed the conpl ai nt
with prejudice and entered judgnent for the defendants.

G abowski argues on appeal that the trial court erred in

determ ning that he was serving admnistrative segregation, as

! Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).

2 Al though the magi strate judge and the district court
referred to the hearing as a nonjury trial, it was an evidentiary
heari ng because the magi strate judge was required to file a
report and recommendation following the hearing. See 28 U S.C. 8§
636(b) (1) (B)

-4-



opposed to punitive isolation, while awaiting each of his

di sci plinary hearings because he suffered a loss in privileges.?
G abowski al so contends, on the sane grounds, that the court
erred inits conclusion that he was never in isolation. Finally,
G abowski clains that the tine he was in the hospital should al so
count as days in punitive isolation

1. STANDARD COF REVI EW

We review a district court's factual findings for clear
error only. Feb. R CQv. P. 52(a). A district court's finding is
clearly erroneous "only when the reviewing court is left wth the
“definite and firmconviction that a m stake has been

commtted.'" United States v. O nel as-Rodriquez, 12 F.3d 1339,

1347 (5th Gr.), (quoting Anderson v. Gty of Bessener Gty, 470

U S. 564, 573 (1985), cert. denied, 114 S. C. 2713 (1994). W

must view the evidence in the |ight nost favorable to the party

prevailing in district court. United States v. Cardenas, 9 F.3d

1139, 1147 (5th Gr. 1993), cert. denied, 114 S. C. 2150 (1994).

As we have previously noted, "[i]f the district court's
findings are plausible in light of the record viewed in its
entirety, we nust accept them even though we m ght have wei ghed
the evidence differently if we had been sitting as a trier of

fact." Price v. Austin Indep. School Dist., 945 F.2d 1307, 1312

(5th Gr. 1991) (quoting Norris v. Hartmarx Specialty Stores,

3 G abowski does not argue that being placed in
adm nistrative segregation is in any way inproper. He only
contends that he was never placed in adm nistrative segregation
at all, but rather all of his tine was in punitive isolation.
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Inc., 913 F.2d 253, 255 (5th Cr. 1990)). Geat deference is
given to a district court's determ nati ons when they are based on
credibility findings, and we "nust apply the clear error standard
wWith particular care in cases involving deneanor testinony." 1d.
(citations omtted).

[11. APPLICABLE LAW

In evaluating actions of prison officials, we nust accord

"the wi dest possible deference” to procedures designed to

mai ntain prison security. MCGCord v. Mggio, 910 F.2d 1248, 1251
(5th Gr. 1990). Prison officials have broad discretionary
authority over prisons, and prisoners retain only a narrow range
of liberty interests protected by the Fourteenth Anendnent.
Hew tt v. Helnms, 459 U S. 460, 467 (1983). This discretion

i ncl udes decisions by prison officials concerning classification
of prisoners by custodial status. MCord, 910 F.2d at 1250.

The case lawis well-settled that as a general rule, "an
inmate has no right to a particular classification.” 1d. at
1251; see also Mss. CobE ANN. 8 47-5-99 to 47-5-104 (1981)
(granting discretion to a classification conmttee to assign
classifications to inmates, after considering several criteria,
in order to "serve and enhance the best interests and general

wel fare of the offender”). As an inmate, the transfer to |ess
anenabl e and nore restrictive quarters for nonpunitive purposes
"is well within the terns of confinenent ordinarily contenpl ated

by a prison sentence." Hewitt, 459 U S. at 468. The Suprene

Court has specifically held that an inmate has no |liberty
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i nterest under the Due Process Clause in being confined in a
general popul ation cell as opposed to adm nistrative segregation.
Id. at 466-67.

However, confinenent "in an isolation cell is a form of
puni shnment subject to scrutiny under Ei ghth Arendnent standards.”

Hutto v. Finney, 437 U S. 678, 685 (1978). Wile punitive

isolation is not unconstitutional per se, it may be determned to
be unconstitutional, "depending on the duration of the
confinenent and the conditions thereof."” 1d. at 685-686.
Nevert hel ess, the | ength of confinenent, while inportant, is not
the only determ nant factor. |d. at 686-87.

V. DI SCUSSI ON

We conclude that the district court did not clearly err in
determ ning that the defendants did not violate G abowski's
Ei ghth or Fourteenth Amendnent rights with respect to either the
first or second confinenent. Viewing the evidence in the |ight
nost favorable to the defendants, the trial court could have
pl ausi bl y concl uded that G abowski served no extra days in
punitive isolation

The trial court found that for both confinenents, during the
time between Grabowski's transfer to Unit 32 and his disciplinary
heari ngs, Grabowski was in adm nistrative segregati on and not
punitive isolation. This finding was plausible, given the
def endant s evi dence that G abowski was being held until the
di sciplinary hearing could occur. Holding a prisoner while

awaiting a later classification or transfer is a paradi gmexanple
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of the purpose of adm nistrative segregation. See Hewitt, 459

U S at 468 (stating that a Pennsylvania statute specifically
aut hori zes adm nistrative segregation "to await |ater
classification or transfer").

Furthernore, the defendants presented evi dence that

G abowski never served a single day in punitive isolation

confinement the entire tine he was in Unit 32 because there were
no enpty isolation cells available. G abowski maintains that his
privileges were reduced upon transfer to Unit 32 and therefore he
was serving isolation tine. Wile G abowski was housed in Unit
32, he changed from"B" to "C' custody status. According to the
def endant's evi dence, however, "C' status has fewer privileges
than "B," but nore than punitive isolation status. G abowski
received all status "C' privileges while in Unit 32.

Thus, G abowski's transfer to Unit 32 anmounted to nothing
nmore than a change in housing. Wether or not the hospital days
shoul d have counted toward his punishnent tinme is irrel evant
because the district court found that G abowski was never
puni shed, that is, he was never put in punitive isolation
confinement. We are not left with a definite and firm conviction
that the district court erred in believing the defendants
evi dence and nmaking this determ nation. Because G abowski has no
right to a particular housing assignnent or custodial status, the
district court did not clearly err in concluding that the
defendants did not violate G abowski's constitutional rights

during his stay in Unit 32.



V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.



