UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-60164

(Summary Cal endar)

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
| GNACI O CARAVANTES- MAL DONADOQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(CR-B-93-157-1)

March 28, 1995

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

| gnaci o Caravant es- Mal donado was convi cted of the inport into
the United States of nore than fifty kilograns, see 21 U S.C. 8§
952(a), 960(b)(3) (1988), and possession of in excess of fifty
kilograns of marijuana, see 21 U S C 8§ 841(a)(1), (b)(1)(©O
(1988). He appeals his conviction, claimng that the district
court erred in denying his notion to suppress evidence seized from

his car. W affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

In the early norning, Border Patrol Agents Patricia Salcido
and M ke Richardson received notice by radio that an electronic
sensor near the Rio Grande Ri ver on the United States-Mxico border
had been activated.! The agents drove to within one-half mle of
the river and parked where they could observe traffic comng from
the river on a dirt road | eading to H ghway 281. Just before 5:00
a.m, after waiting five mnutes, the agents saw a vehicle on the
road leading fromthe river to the highway.? The vehicle turned
onto the highway and drove in the direction of the officers, who
then turned on their headlights and pulled onto the hi ghway behi nd
the vehicle. As the marked Border Patrol vehicle established a
position behind the vehicle, the driver of the vehicle accel erated
and began to swerve slightly. The driver then made a sharp turn
off of the highway onto a side road, at which tinme the agents
flashed their energency lights and the driver pulled over.

The driver, later identified as Caravant es- Mal donado, quickly
left his vehicle and wal ked toward the agents parked behind him
Agent Sal ci do appr oached Car avant es- Mal donado and asked hi mwhat he
was doing at the river so early in the norning. After Caravantes-
Mal donado answered that he was picking okra, Salcido asked for

perm ssion to exam ne his trunk. Caravantes-Mal donado consent ed,

1 The sensor is placed in the ground and gives a signal whenever

traffic passes over it.
2 The total tine elapsed between the initial sensor "hits" and the

vehicle's appearance at the intersection of the dirt road and the hi ghway was
approxi mately thirteen m nutes.
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and Salcido followed him back toward his vehicle. Wen Salcido
approached the vehicle, she observed a rectangular bundle in the
back seat, and reached through the open door to inspect it.
Believing the bundle to be nmarijuana, Salcido notified Agent
Ri chardson who arrested Caravantes-Ml donado. Sal cido then
searched the trunk of Caravantes- Ml donado's car, where she found
four nore bundles, all containing nmarijuana. The vehicle also
contai ned a machete and an enpty basket. Caravantes- Ml donado was
charged with inporting and possessing with intent to distribute
over 50 kilogranms of marijuana, in violation of 18 U S.C. §8 2 and
21 U . S.C. 88 841(a)(1), 841(b)(1)(O, 952(a), 960(b)(3). The
district court deni ed Caravant es- Mal donado' s notion to suppress the
marij uana seized fromhis car, and he was subsequently convi ct ed.
Car avant es- Mal donado now appeal s his conviction, contending that
the district court erred in denying his notion to suppress.
I

In reviewwing the district court's denial of a notion to
suppress, we uphold purely factual determ nations unless they are
clearly erroneous. United States v. Ilnocencio, 40 F.3d 716, 721
(5th Gr. 1994). The trial court's determ nation of whether a
reasonabl e suspicion existed is a conclusion of law, which we
therefore review de novo. |d. W viewthe evidence presented at
the suppression hearing in the light nobst favorable to the
prevailing party. ld.; United States v. Cardenas, 9 F.3d 1139
1147 (5th Gir. 1993), cert. denied, ___ US _ , 114 S. C. 2150,
128 L. Ed. 2d 876 (1994).



Specifically, Caravantes- Ml donado nai ntains that the agents
i nvestigative stop constituted an unreasonabl e sei zure in violation
of the Fourth Anendnent because they | acked reasonabl e suspicionto
justify the stop.?® Border Patrol agents on roving patrol may
conduct an investigative stop if they "are aware of specific
articulable facts, together with rational inferences from those
facts, that reasonably warrant suspicion" that illegal activity
i nvol ving the vehicle is occurring or has occurred. |nocencio, 40
F.3d at 722 (quoting United States v. Brignoni-Ponce, 422 U S. 873,
884, 95 S. . 2574, 2582, 45 L. Ed. 2d 607 (1975)).“% To determ ne
whet her reasonabl e suspicion exists, the agents may rely upon
several factors, including: "1) [C]haracteristics of the area; 2)
proximty to the border; 3) usual patterns of traffic and tine of

day; 4) previous experience with alien or drug snuggling in the

8 The Fourth Amendrent prohibition agai nst unreasonabl e searches and
sei zures extends to stopping a vehicle and tenporarily detaining its occupants.
United States v. Shabazz, 993 F.2d 431, 434 (5th Cr. 1993). Car avant es-
Mal donado argues accordingly that the district court shoul d have suppressed the
nmarijuana seized as a result of the stop as the fruit of an illegal seizure.
“"Normal Iy the fruits of illegal searches and seizures are not adnmissible in the
prosecution's case in chief under the exclusionary rule." United States v.
Ram rez-Lujan, 976 F.2d 930, 932 (5th Gr. 1992), cert. denied, __ US _ , 113
S. C. 1587, 123 L. Ed. 2d 153 (1993).

Car avant es- Mal donado al so argues that his consent to the search of his car
did not renove the taint of illegality fromthe stop. Because we concl ude that
the i nvestigative stop did not offend the Fourth Anendnent, we do not address the
i ssue of consent. W would ordinarily discuss whether probable cause to search
existed after the initial stop; however, Caravantes- Ml donado does not press this
i ssue on appeal. See lInocencio, 40 F.3d at 723 ("Although only reasonable
suspicion is needed to stop a vehicle for an inmigration check, probable cause
or consent is necessary in order to search a vehicle.").

4 See also Ramrez-Lujan, 976 F.2d at 933. An investigative stop,

because of its limted nature, nmay properly be made on facts that would not
support probabl e cause to arrest. Brignoni-Ponce, 422 U S. at 880, 95 S. . at
2580; Terry v. Chio, 392 U S 1, 25, 88 S. . 1868, 1882, 45 L. Ed. 2d 607
(1968). Though Brignoni - Ponce establ i shed the reasonabl e suspi ci on standard for
alien snuggling situations, the standard has been extended to enconpass
reasonabl e suspicion of "crimnal activity" generally. United States v. Cortez,
449 U S. 411, 417, 101 S. C. 690, 695, 66 L. Ed. 2d 621 (1981).
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area; 5) behavior of driver, including "obvious attenpts to evade
officers;' 6) appearance or behavi or of passengers; 7) appearance
of the vehicle; and 8) officer experience." Ramrez-Lujan, 976
F.2d at 933 (quoting Brignoni-Ponce, 422 U. S. at 885, 95 S. C. at
2582). In examning a Border Patrol agent's assessnent of these
factors, we look to the totality of the circunstances "weighed in
the crucible of the experience of the officer.” United States v.
Pal | ares-Pal |l ares, 784 F.2d 1231, 1234 (5th G r. 1986).°

A vital elenent of the reasonable suspicion analysis is
"whet her an arresting agent could reasonably conclude that a
particular vehicle originated its journey at the border."
| nocenci o, 40 F. 3d at 722; see also Cortez, 449 U.S. at 419, 101 S.
. at 696 (commenting that border proximty elenent is "[oO]f
critical i nportance"); Chavez-Vill arreal, 3 F.3d at 127
(invalidating investigative stop where Border Patrol agents could
not infer that detained vehicle cane from border).® The Border
Patrol agents in this case parked approximtely one-half mle from

the river and observed Caravant es- Mal donado as he drove up a snal

5 Al t hough individual factors standing alone m ght not arouse
suspi cion, we ask whether the factors give rise to "articulable and objective
nmani festations of particularized suspicion" only when considered in the
aggregate. United States v. Chavez-Villarreal, 3 F.3d 124, 127 (5th G r. 1993);
see also id. (recognizing that individual factors taken alone "may indicate
whol | y i nnocent behavior"). Simlarly, the absence or presence of a particular
factor is not dispositive. |I|nocencio, 40 F.3d at 722.

6 Thi s el enent was conspi cuously absent in United States v. D az, 977
F.2d 163 (5th G r. 1992), the case to which Caravantes-Ml donado attenpts to
liken his case. See Diaz, 977 F.2d at 165 (concludi ng that reasonabl e suspicion
did not exist where agents nade stop 70 miles from border, at a |ocation
consi stent with non-border origination points); see also Inocencio, 40 F.3d at
722 n.7 (explaining that vehicles nore than 50 niles fromthe border generally
do not qualify for the proximty elenment). Unlike in Diaz, the agents in this
case observed Caravant es-Mal donado driving froman area very near the border,
before 5:00 a.m, shortly after a sensor had been activated.
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dirt road toward H ghway 281. This road is the shorter and nore
direct of two routes |eading away from the border area where the
sensors were activated. There were no houses on or roads
intersecting wwth the dirt road between H ghway 281 and the river.
From these specific and articulable facts, the agents could
reasonably concl ude that Caravantes-Mal donado's car cane fromthe
border. See United States v. Cardona, 955 F.2d 976, 980 (5th G r.)
(approving district court's conclusion of reasonable suspicion to
believe vehicle originated journey at border when vehicle was
st opped between 40 and 50 mles fromborder on rural road | eading
directly fromborder towns), cert. denied, = US |, 113 S C
381, 121 L. Ed. 2d 291 (1992); United States v. Petty, 601 F.2d
883, 889 (5th Cr. 1979) (stating that officers could reasonably
concl ude vehicle cane from border, though stop was made 95 m |l es
from border, because only access to that road was 30 mles from
border), cert. denied, 445 U S. 962, 100 S. C. 1649, 64 L. Ed. 2d
237 (1980).7

Viewing the evidence in the light nost favorable to the
governnent, other circunstances al so support the agents' suspicion
that Caravantes-Mil donado's car was being used for illegal

activity. The agents were famliar with the area, its traffic

! When the road on which a stop is nade also carries a great deal of

legal traffic, reasonable suspicion nay require nore than a |ate hour, sensor
hits, and proximty to the border. See United States v. Frishbie, 550 F.2d 335,
338 (5th Cir. 1977) (finding no grounds for reasonabl e suspi ci on when vehi cl e was
stopped in early norning hours on road near border |eading to and fromBi g Bend
Nat i onal Park, because opposite conclusion could subject thousands of tourists
to unreasonabl e detention). The concerns present in Frisbie do not apply here,
because al t hough Caravant es- Mal donado was stopped at 5:00 a.m, he was driving
away fromthe river on a small dirt road surrounded by farm | and.

- 6-



patterns, and likely routes for alien and drug snuggling.® The
sensor was located in a farm ng area adjacent to a border area well
known for alien and drug snuggling. The agents arrived at the
intersection of the dirt road and Hi ghway 281 very shortly after
| earning of the sensor hits. |In the agents' experience, this dirt
road constituted the nost likely exit route for snugglers | eaving
the area of the sensor. They observed no vehicles, other than
Car avant es- Mal donado' s, either comng fromthe dirt road or on the
hi ghway. There were no houses on the dirt road between H ghway 281
and the border, and there was generally no harvesting of crops
between 4:00 and 5:00 a.m?® \Wen the agents pulled in behind
Car avant es- Mal donado, he began to swerve slightly, as though
studying his rear-view mrror. See Cardona, 955 F.2d at 981
(di scussing inference that weavi ng car indicated driver was focused
on rear-view mrror). He made a sudden, sharp turn off of the
hi ghway onto a side road shortly after the agents began fol |l ow ng
him1© Considering all these circunstances in |light of the agents

experience, we conclude that they had reasonable suspicion to

8 At the tinme of the stop, Agents Sal cido and Ri chardson had nearly
four years of conbi ned experience with the Border Patrol. Salcido testifiedthat
during her tenure with the Border Patrol she had nunmerous opportunities to
respond to sensor traffic and had apprehended aliens many tines in the area in
whi ch Caravant es- Mal donado' s car appear ed.

9 Once okra harvesting started at dawn, the sensor woul d sound from 50
to 100 times between 6:30 and 7:00 a. m

10 There is conflicting evidence in the record regardi ng whet her
Car avant es- Mal donado nmade the sharp turn before or after the agents signal ed him
to stop. In either event, because of the tell-tal e markings of the border patrol
vehicle, the officers could reasonably conclude that Caravantes- Ml donado
identified their vehicle and was attenpting to evade them by making a sudden
turn.
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bel i eve that Caravantes-Mal donado's car was being used in illegal
activities. See United States v. Gordon, 712 F.2d 110, 113 (5th
Cir. 1983) (upholding stop nade after dark, 40 mles from border,
on highway | eading directly from border that usually bore little
traffic after 8:00 p.m); United States v. Aguirre-Val enzuel a, 700
F.2d 161, 163 (5th Gr. 1983) (upholding stop within "significant
proximty" to border when agents viewed car travelling on road
| eading directly from border shortly after activation of sensor);
United States v. Ballard, 600 F.2d 1115, 1119 (5th Cr. 1978)
(uphol di ng stop when officers observed defendant's car within one-
quarter mle of bor der on infrequently-travelled road).
Accordingly, we hold that the district court properly denied
Car avant es- Mal donado' s noti on to suppress the evidence sei zed from
hi s vehicl e.
11
For the foregoing reasons, we AFFIRM Caravant es- Mal donado' s

convi cti on.



